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The Endrew Educational Benefit Standard

•“To meet its substantive obligation under the 
IDEA, a school must offer an IEP reasonably 
calculated to enable a child to make 
progress appropriate in light of the child’s 
circumstances.” (Endrew, 2017, p. 16)

•Vacate & Remand
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The Tenth Circuit Court’s 
Decision on Remand

•On August 2, 2017, the U.S. Circuit Court of Appeals for 
the tenth Circuit announced their decision on the remand

•“We therefore vacate our prior opinion, and remand to the 
United States District Court for the District of Colorado 
for further proceedings consistent with the Supreme 
Court’s decision.”
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The Colorado District Court’s 
Decision on Remand-2/12/18

“I conclude that (Endrew) and his parent have met their 
burden to prove that the District’s April 2010 IEP 
failed to create an educational plan that was reasonably 
calculated to enable Petitioner to make progress, even in 
light of his unique circumstances. The IEP was not 
appropriately ambitious because it did not give 
(Endrew) the chance to meet challenging objectives” 
(Endrew, 2018, p. 20) 29



The Colorado District Court’s 
Decision on Remand-2/12/18

“Accordingly, I reverse the Administrative Court 
Agency decision denying (Endrew) and his parents’ 
request for reimbursement of his tuition, 
transportation costs as well as reasonable 
attorneys; fees and litigation costs” (Endrew, 
2018, p. 20).
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Final Settlement in Endrew
• After 7 years of litigation, the Douglas County School 
District paid $1.3 million from the District’s general 
fund to settle the case

• “The focus here needs to not be on future cases and 
parents suing school districts but providing students 
with the services they need now.” M. Whittaaker, 
Policy Director, NCLD.



What did the Endrew
decision mean for 

students with behavior 
Problems?



#1-If students’ IEPs do not 
address a student’s behavior, 

when necessary, that may be a 
violation of FAPE 



IDEA on Behavior
•“in the case of a child whose behavior 
impedes the child's learning or that of others, 
consider the use of positive behavioral 
interventions and supports, and other 
strategies, to address that behavior;”

•20 U.S.C. § 1414 (d)(2)(B)(i)



The Endrew District Court on 
Behavioral Programming in IEPs

“The District’s inability to properly address 
Petitioner’s behaviors that, in turn, 

negatively impacted his ability to make 
progress on his educational and functional 
goals, also cuts against the reasonableness of 

the April 2010 IEP” (Endrew v. Douglas 
County School District, 2018, p. 17). 
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The U.S. Department of Education 
on behavioral programming in IEPs 
“The Failure to consider and provide for 
needed behavioral supports through the 
IEP process is likely to result in a child 
not receiving a meaningful educational 

benefit and FAPE.” 
Dear Colleague Letter on Behavioral Supports in 

the IEP



“Research shows that school-wide, small 
group, and individual behavioral supports 

that use proactive and preventive 
approaches, address the underlying cause 

of behavior, and reinforce positive 
behaviors are associated with increases in 

academic achievement, and fewer 
suspensions and dropouts.”



“As a matter of best practice, we strongly 
encourage schools to consider how the 
implementation of behavioral supports 

within the IEP could be facilitated 
through a school-wide, multi-tiered 

behavioral frameworks.”



“when a child with a disability 
experiences behavioral challenges, 

including those that result in suspensions 
or other exclusionary disciplinary 

measures, appropriate behavioral supports 
may be necessary to ensure that the child 

receives FAPE.”



“Appropriate supplementary aids and services 
could include those behavioral supports necessary 
to enable a child with a disability to be educated 
in regular classes or the setting determined to be 

the child’s appropriate placement in the LRE.  
Such behavioral supports might include meetings 
with a behavioral coach, social skills instruction, 

counselor, or other approaches.”



Neosho School District v. Clark (2003)
315 F.3d 1022 (8th Cir. 2003)

• “…because the IEPs did not appropriately address his 
behavior problems, Robert was denied a free 
appropriate public education” (Neosho, 2003, p.  
1025).

• “…no cohesive plan was in place to meet Robert’s 
behavioral needs supports the ultimate conclusion that 
he he was not able to obtain benefit from his 
education” (Neosho, 2003, p.  1025).



#2-The Supreme Court’s 
educational benefit standard 

requires that student’s IEPs are 
reasonably calculated to enable a 

student to make progress 
appropriate in light of his or her 

circumstances



“The IEP must aim to enable the 
child to make progress. After all, 
the essential function of an IEP 
is to set out a plan for pursuing 

academic and functional 
advancement” 

-Endrew F., 2017, p. 11-
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“A substantive standard not 
focused on student progress 
would do little to remedy the 
pervasive and tragic academic 

stagnation that prompted 
Congress to act…. The IDEA 

demands more.” (Endrew, 
2017, p. 11)



The Role of the Courts
"A reviewing court may fairly expect those 
authorities to be able to offer a cogent and 

responsive explanation for their decisions that 
shows the IEP is reasonably calculated to 

enable the child to make progress 
appropriate in light of his circumstances” 

(Endrew, 2017, p. 16). 



How can we should that our IEPS 
are “reasonably calculated” to 

enable a student to make progress?



Recommendation #1
When developing the content of a student’s 
IEP and subsequently reviewing and revising 

it, be sure that the present levels of academic 
achievement & functional performance and 

annual goals are based on academic & 
functional assessments and other relevant 

data that are current.
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An IEP is not a form 
document. It is constructed 

only after careful 
consideration of the child’s 

present levels of achievement, 
disability, and potential for 
growth” (Endrew, 2017, p. 11). 49



Caution: Inappropriate PLAAFP Statement
• If the IEP fails to assess the ‘child’s present levels 

of academic achievement and functional 
performance’ the IEP does not comply with 
[IDEA]. This deficiency goes to the heart of the 
IEP; the child’s level of academic achievement and 
functional performance is the foundation on which 
the IEP must be built. Without a clear identification 
of [the child’s] present levels, the IEP cannot set 
measurable goals, evaluate the child’s progress 
and determine which educational and related 
services are needed.  

--Kirby v. Cabell County Board of Education, (S. D. W. VA, 
2006), p. 694



Caution: Address “functional needs”
• “Regular grading and advancement systems are 

useful (but) that model becomes less useful in 
the context of a child with autism or a similar 
disability…the concept “educational benefit 
must embrace more than academic 
subjects…the court must examine the IEP to 
determine whether it is reasonably calculated to 
provide benefit in academic area and non-
traditional areas critical to the child’s 
education. 

--Board of Education of Kanawha v. Michael M., 95 F. 
Supp. 2d 600 (S.D.W.VA., 2000), p. 612



Direct Relationship
“There should be a direct relationship between the present 
levels of performance and the other components of the 
IEP.  Thus, if the statement describes a problem with the 
child’s reading level and points to a deficiency in reading 
skills, the problem should be addressed under both (1) goals
and (2) specific special education and related services
provided to the child.” (IDEA Regulations, 1997, Appendix 
C, Question 36)



“The reasonably calculated 
qualification reflects a recognition 

that crafting an appropriate program 
of education requires a prospective 
judgement by (IEP team members), 
informed by their own expertise and 
the views of the child’s parents”  -

Endrew, 2017, p. 11-



Recommendation #2
Ensure that annual academic & 

functional IEP goals are challenging,
appropriately ambitious, and 

measurable.
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A child’s “educational program must be 
appropriately ambitious in light of his 
circumstances, just as advancement from 

grade to grade is appropriately ambitious for 
most children in the regular classroom. The 

goals may differ, but every child should 
have the chance to meet challenging 

objectives.” Endrew, 2017, p. 14
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“A reviewing court may fairly expect 
(school) authorities to be able to offer a 
cogent and responsive explanation for 

their decisions that shows the IEP is 
reasonable calculated to enable a child to 
make progress appropriate in light of his 

(or her) circumstances.”  
Endrew, 2017, p. 16
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Caution: Unambitious Goals
“The stated progress on Shannon’s goals in 
reading and math skills for an entire school 
year ensured the IEPs inadequacy from it’s 
inception.  Even if Shannon had met her 
goals should would continue to fall further 
behind her peers.  The goals were wholly 
inadequate.  Florence County School 
District failed to provide Shannon Carter 
with a free appropriate public education.”

-Carter v. Florence County Four
17 EHLR 452(D. SC. 1991)-



Caution: Unambitious Goals
“Endrew’s April 2010 IEP that was developed 
was a continuation of the poor progress on his 
educational and functional goals of his past 
IEPs. And, as such, the District was not 
successful in creating an educational program 
that was reasonably calculated to enable 
Endrew to make progress in light of his 
circumstances, in order to provide him with a 
substantive FAPE”-Endrew v. Douglas County 
School District __ IDELR __ (D. CO. 2018) 



Caution: Unmeasurable Goals
“The student’s annual goals in each IEP simply 
do not contain objective criteria which permit 
measurement of Student’s progress. . . . A goal 
of ‘increasing’ reading comprehension skills or 
‘improving decoding skills’ is not a measurable 
goal . . . . an open-ended statement that the 
student will ‘improve’ does not meet the 
requirement . . . for a ‘measurable’ goal”
(p.563).

-Rio Rancho Pub. Schools
40 IDELR 140 (SEA N.M. 2003)-



Recommendation #3
Continuously monitor and measure a 
child’s progress on annual goals (and 
objectives/benchmarks, if applicable) 

and maintain specific data to demonstrate 
that progress has been made.
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Warning:  Justifying Progress
"A reviewing court may fairly expect those 
authorities to be able to offer a cogent and 
responsive explanation for their decisions 
that shows the IEP is reasonably 
calculated to enable the child to make 
progress appropriate in light of his 
circumstances.” -Endrew F., 2017, p. 16-



Caution: Teacher Observation
“Although subjective teacher observation 
provides valuable information, teacher 
observation is not an adequate method of 
monitoring student progress.”
“Without supporting data, teacher 
observation is opinion which cannot be 
verified.”
-Board of Education of the Rhinebeck Central 
School District (39 IDELR 148, 2003)-



The U.S. Department of Education on the 
important of revising an IEP when a 

student is not making Progress 
• “If a child is not making expected progress toward his 
or her annual goals, the IEP team must revise, as 
appropriate, the IEP to address the lack of progress”

• Questions and Answers (Q & A) on U.S. Supreme 
Court Decision in Endrew F. v. Douglas County School 
District Re-1



Monitoring and Reporting Progress
Kathleen Mehfound (Attorney with Reed &  Smith 
and Consultant to LRP): “ When I have a school 
district with a FAPE case the first thing I do is go to 
the teacher and say ‘Give me information on your 
student’s progress.’ If the teacher doesn’t have data, I 
advise the school district to settle.” (Tri-State Special 
Education Law Conference, 2015)



Things to Avoid
U.S. Dept. of Education, 2016

• The IEP team fails to include positive behavior interventions and 
supports even though a student exhibits behaviors that interfere with 
his or her learning or the learning of other students.

• School officials fails to schedule an IEP review meeting to address a 
student’s behavioral concerns after a reasonable parental request.

• An IEP team fails to discuss a parent’s concerns about their child’s 
behaviors during his or her IEP meeting.

• The IEP team fails to include behavioral intervention and supports 
in a student’s IEP, even though the team determines that the student 
needs behavioral supports.



Things to Avoid
U.S. Dept. of Education, 2016

• The IEP team includes behavioral supports in the IEP that are inappropriate 
for a student.

• The behavioral supports in an IEP are appropriate but not being implemented 
or implemented correctly (e.g., teachers are not trained in implementing the 
behavioral support.

• Teachers are using behavioral procedures with a student that are not in his or 
her IEP and not appropriate.

• A student is disciplined repeatedly for problem behavior, but behavioral 
supports are not considered by the student’s IEP team.

• A student does not make progress toward his or her annual goals because of a 
lack of behavioral supports or disciplinary removals, but the IEP is not 
reviewed or revised.



Questions or 
Comments??
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