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Board of Education v. Rowley (1982)

Two-part definition of Free Appropriate Public 
Education (FAPE)

1. Has the school district met the procedural requirements of 
the law?

2. Was a student’s IEP reasonably calculated to provide him or 
her with educational benefit?
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Oral Arguments: January 11, 
2017



Holding: To meet its substantive obligation under the 
Individuals with Disabilities Education Act, a school must 
offer an "individualized education program" reasonably 
calculated to enable a child to make progress appropriate in 
light of the child's circumstances.

Holding



US Department of Education
Q&A on Endrew F. Decision

https://sites.ed.gov/idea/files/qa-endrewcase-12-07-2017.pdf

https://sites.ed.gov/idea/files/qa-endrewcase-12-07-2017.pdf


Issues in Providing 
Services During 

Covid-19







• If 2020 was an ice cream 
truck



COVID-19
1. Experiences are different
2. Change
3. Stress
4. Desire for normalcy
5. Unsure of when
6. Exhausted



Tip One
1. Be compassionate

2. Focus on laws

3. Be a decent person

4. Be helpful



Child Find

The child find duty to refer for an evaluation under IDEA is 
triggered when there is reasonable suspicion that a student has a 
disability and a need for special education services. 





Child Find Continued
• If an eligibility team finds that sufficient data are not available 

to make a valid determination about SLD (or other eligibility), 
then that should be documented and a plan put in place for 
obtaining the needed information and completing the eligibility 
process. 



1-

Cultural Considerations
■ Disproportionate rate of occurrence of some students from various 

ethnic and cultural backgrounds happens in the disability 
categories that rely heavily on “clinical judgment,” (e.g., learning 
disabilities, mild intellectual disabilities, emotional disturbance)

■ Students from homes that fall in the range of poverty and that 
structurally include a single parent are at increased risk for 
disabilities.

■ Increased risk for disability in environments that lack resources 
and support for single parents.

■ Learned behaviors and identity associated with school.



Documentation of Efforts to Communicate 
with Families

Teachers and case managers should document ALLefforts to 
communicate with parents and to seek parental input concerning 
services. Make sure your team establishes efforts consistent with the 
principles of the IDEA which calls for parental input.



This Spring

•Expect more requests than usual for homebound instruction.

•Students may need to stay at home due to a medical condition.

•Line up homebound teachers who can address this possible increased need.



Evaluations
•Evaluations have been delayed for many students because of a 
lack of access to the student to administer the testing.
•Develop a list of students whose evaluations have been delayed 
and prioritize those for evaluations once the students are 
available.
•Focus on needs, maybe not eligible over triennials.
•Focus on students who may have extensively regressed over the 
break.



COVID-19 and Medical Issues

• A plan should be developed to provide for the safety and health of 
students upon their return to school.

• Team members for development of the plan could include school 
nursing staff and a local health director.

• Make provisions in the plan for students who test positive or who have 
been exposed to COVID-19 and their need for being quarantined before 
returning to school and also for those students with health issues who 
cannot safely attend school.



Medical Issues
• School Health Services and School Nurse Services are included within 

the definition of a related service under the IDEA.
• Consider the student’s needs in light of COVID-19 and the development 

of the IEP. Depending on the student’s need(s), the provision of health or 
nursing services may enable a student with medical needs to attend 
school as opposed to having to receive homebound instruction.



Medical Issues #2
• The IEP should only include medically-related accommodations, 

services, and supports specifically recommended in writing by a medical 
professional treating the student.

• Have the IEP or Section 504 team review all requests. 
• Strongly consider a release and talking directly with the treating medical 

professional.
• If necessary, the IEP team should discuss whether an independent 

medical evaluation is necessary.



Parents
• Verify parents are willing to receive notices by email.

• Verify email addresses for both parents before notifying them 
of a meeting by email.

• Invite both parents to participate in virtual meetings.



Parents #2
• Document all efforts to accommodate both of their 
schedules. 

• Ask both parents for their input as they may have 
different ideas to consider.



Parents Participation in Meetings
• Parents may need accommodations for participation in meetings.

• Hearing Impairment
• Visual Impairment
• Stress
• Time Requirements



Parents Participation in Meetings #2

• For parents for whom English is not their native language, 
provide copies of procedural safeguards in their native language, 

when necessary. If translations can’t be readily obtained, then 
arrange for a translator to read the document to them in the 

interim.



Progress
• If a student is not making expected progress, changes to the IEP 
may be warranted. 

• When in-person instruction returns, ALLIEP teams should 
convene to see if students are on track to meet IEP goals. 

• Revisions related to goals, services, placement, or methodology 
may be considered to ensure the student is receiving FAPE.



SMART IEP Goals
•Specific – The goal is specific in naming the skill or subject area and the targeted   

results.

•Measurable – The goal is stated in a way that the students progress can be 
measured.

•Achievable – The goal represents progress that is realistic for the student. 

•Relevant and results oriented – The goal clearly lays out what the student will do to 
accomplish it. It should be created based on a 

student’s individualized need. 

•Time bound – The goal includes a time frame in which the student will achieve it. 
•Annual goal: In 36 weeks, when given a selection from the third-grade reading textbook, Zeke will 
increase the number of correct words read aloud to 84 per minute.



Social Distancing
• Districts should plan for students who struggle with 
transitions and prepare students who may not 
understand social distancing rules.

• Consider additional social work/counseling services at 
the time of transition.



Staff Who Travel from Building to 
Building

• Establish safety protocols for staff who may be serving students in 
different buildings.

• Consider designated or safe spaces within buildings to provide 
instruction and minimize contact with others in the school building, 
while maintaining social distance requirements.

• Discuss with families whether some services should be delivered 
remotely to minimize risks.





Transition
• Talk with local health departments before transition to off-campus 
job sites and visits to the community. 

• Consider in-district work experiences.



Transition #2
• If students are unable to participate in real world work 
experiences due to COVID-19, create other opportunities for a 
simulated experience to occur.

• Videos, or programs which are available replicating work 
experience will allow the student to practice work skills.

• Talk with parents to suggest activities they can practice with the 
student in the home.



Face-to-Face v. Remote
• During any face-to-face meeting, the generally applicable safety 
requirements have to be in effect.

• The opportunity to participate via alternative means should also be 
available.



Tips for Documentation
• Develop a system

• Be specific

• If it’s not written down, it does not count



Tips for Privacy Concerns
• FERPA – Educational records including video recordings.
• Lock Zoom sessions
• Headphones
• Establish schedule in your household
• Confidentiality is for parents (not grandparents, siblings, 
etc.). Others may need to leave the room during a remote 
session.



Tips for Working with Students 
Who Do Not Log On

• Contact parents to discuss reason (document)

• Work with parents and students to resolve issue 
(document)

• Keep trying!



Tips for Meetings
• Ensure privacy and confidentiality

• All special education meetings and documents are protected by the Family Educational Rights and Privacy Act 
(FERPA)

• Ask for a meeting agenda

• Ensure proper IEP attendance

• Focus on the child’s needs

• Ask for the IEP to be displayed on the screen

• Discuss the method for securing signatures

• Confirm the method for getting the IEP

• Ensure that there is a method for monitoring progress

• Ask for the schedule for reporting the child’s progress

• Ensure the IEP is implemented as written



Paraeducators
• Training

• Safety

• Online

• Delivery

• Questions about



Coming Back to School
• Bring parents on board and talk with them
• Pictures
• Talk about safe behavior
• Deal with anxiety-as much as possible
• Be predictable!



COVID-19 Response Services
• “Compensatory education” is a remedy to compensate for a 
school district’s failure.

• KOSHK
• Knew or should have known

• COVID-19 disruptions were not the fault of any school.

• Calling additional service ”COVID-19 response services” may 
foster better parent/school relationships.



Remember
A students IEP is similar to a legal contract, therefore, conduct all aspects 
in “good-faith efforts”

• Communication and documentation

Be in communication with your Special Education Director





Covid-19 & 
Federal Law



COVID-19 & Federal Law
• The Individual with Disabilities Education Act (IDEA) was 

not built for this!

• The IDEA, Section 504, and Title II of the American with 
Disabilities Act (ADA) do not specifically address a situation 
in which public schools are closed for an extended period of 
time because of exceptional circumstances



U.S. Department of Education
• COVID-19 Resources: https://www.ed.gov/coronavirus

https://www.ed.gov/coronavirus


ED, OCR, & OSERS Policy Letters of 
Covid-19

• Dept. of Ed. Q & A on Providing Service during Covid-19
• https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/qa-covid-19-03-12-

2020.pdf

• OCR, Supplemental fact sheet on services during Covid-19
• https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/rr/policyguidance/Supple%2

0Fact%20Sheet%203.21.20%20FINAL.pdf

• OSERS/OSEP, Providing part B services during Covid-19
• https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/qa-provision-of-services-

idea-part-b-09-28-2020.pdf

• OSERS/OSEP, Providing part B services during Covid-19
• https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/qa-provision-of-services-

idea-part-c-10-21-2020.pdf

https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/qa-covid-19-03-12-2020.pdf
https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/rr/policyguidance/Supple%20Fact%20Sheet%203.21.20%20FINAL.pdf
https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/qa-provision-of-services-idea-part-b-09-28-2020.pdf
https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/qa-provision-of-services-idea-part-c-10-21-2020.pdf


COVID-19 & Dept. of Education 
Guidance

• “As school districts nationwide take necessary steps to 
protect the health and safety of their students, many are 
moving to virtual or online education.”

• “To be clear:  ensuring compliance with the IDEA, Section 
504, and Title II of the ADA should not prevent any school 
from offering educational programs through distance 
instruction.”



COVID-19 & Section 504
• Because public school districts have continued to provide 

educational opportunities to general education students, all public 
school districts must ensure that students with disabilities receive 
equivalent educational opportunities and equal access, which is 
the 504 definition of free appropriate public education (FAPE)

• This includes services, aids, and opportunities provided in a 
student’s Section 504 plan.



COVID 19 & IDEA
• The IDEA requires that all eligible students with disabilities 

have available to them a free appropriate public education 
(FAPE), this requirement hold during Covid-19.

• What these specialized services look like during the 
pandemic may be quite different



U.S. Dept. of Ed. & FAPE
• School districts “must provide FAPE consistent with the need 

to protect to protect the health and safety of students with 
disabilities and those individuals providing services”

• “these exceptional circumstances may affect how all 
educational services are provided and the Department will 
provide flexibility where possible.”



Special education law does provide 
room for flexibility; however, it does 

mandate that schools continue to 
provide a FAPE



Disability-related Modifications
• Distance and instruction
• Tele-therapy and tele-intervention
• Extensions of time for assignments
• Videos with captioning and embedded sign language 

interpreting
• Accessible reading materials
• Speech therapy through video conferencing



Convening IEP Teams During 
COVID-19

• The IDEA allows IEP team meetings to be held through 
alternative means of meeting participation, such as virtual 
meetings or conference calls, if parents and school personnel 
agree to this (IDEA Regulations, 34 C.R.F. § 300.328).



Documenting IEP Implementation 
During Distance Learning

• Dates & times that special education and related services were provided
• Minutes that special education and related services were provided
• Names of staff members who provided instruction & services
• Changes or delays in the delivery method and reasons for the changes/delay
• How the child responded (positive & negative effects) to the changes
• Accommodations & modifications provided
• Any delays in providing services
• Communications with administrators, teachers, and providers
• The method of monitoring the child’s progress



Determining Services Upon Return
• All students have been affected by COVID-19

• Upon return to school, determine to what extent special 
education services, supports, and accommodations were 
delivered to the child

• Thus, it is essential that the effect of the school closure on the 
child be assessed to know how to mitigate the effects



When schools reopen, a student’s IEP team 
will need to reassess him/her to determine 

where the student was, where the student is, 
and services necessary for the student to 

move forward



The Return to School IEP Meeting 
• Discuss the services provided during the school closure.
• What was the student’s progress toward IEP goals prior to closure?
• What was the student’s progress toward IEP goals upon returning to 

school?
• What did the trend look like before the school closure, after the school 

closure?
• If expected progress wasn’t made, what services are needed?
• If no services were provided, compensatory services should be discussed/



Regression & Recoupment
• All students have most likely regressed on skills
• The issue for children with disabilities is how much they have 

regressed and how long it will take the child to recoup the 
lost skills

• The key to determining regression and recoupment is 
progress monitoring



Intangibles
• Communication & partnership is essential
• Set ambitious, but reasonable, goals & expectations
• Emphasize the commitment to FAPE, which enables the child 

to make progress in light of the child’s circumstances
• Ask the right questions about the data that will be collected to 

monitor progress



Flowchart for addressing needs of students with disabilities 
following return to school

Was the student’s 
progress monitored 

during the the 
COVID-19 pandemic?

NoYes

Yes

Conduct an 
assessment of 
the student’s 

needs

No

Did the student make 
progress appropriate 

in light of his/her 
circumstances?

No

Continue to 
systematically 
monitor the 

student’s progress

Does the student’s IEP 
need to be revised to 
meet his/her needs?

Continue to 
systematically 
monitor the 

student’s progress

Yes

Revise the IEP and 
continue to monitor 

the student’s 
progress

IEP Team Meets



Compensatory Services
• Educational services that are agreed upon to be provided to 

children with disabilities to address a school district’s failure 
to provide FAPE under the IDEA

• To be considered by IEP teams on a case-by-case basis and 
only when FAPE has been denied* 

• The goal of compensatory services is to put the student back 
in the position the student would have been in had a FAPE 
been provided



Compensatory Services-Example
• Was the child provided equivalent services to those provided 

nondisabled students during the school closure and provided 
the services in his/her IEP?

• Yes, IEP services were delivered but the child did not progress.  
Discuss supplemental or compensatory services

• No, the IEP was not provided as written and the child did not 
make progress.  Discuss compensatory services in needed areas



Compensatory Services-Example
• During the extended school closure, the child received his 

services in reading but did not receive his services in speech
• The IEP team will need to determine if the student needs 

compensatory speech services and how much
• Based on the child’s progress (or regression) in reading, the 

child may also qualify compensatory services



Questions 
& Answers

Mitchell Yell myell@sc.edu

David Bateman   davidbateman@me.com or dfbate@ship.edu

mailto:myell@sc.edu
mailto:davidbateman@me.com
mailto:dfbate@ship.edu


Resources



U.S. Department of Education
• COVID-19 Resources for School, Students, and Families: 

https://www.ed.gov/coronavirus

https://www.ed.gov/coronavirus


U.S. Department of Education
• IDEA-related COVID-19 Information and Resources. 

https://sites.ed.gov/idea/topic-areas/#COVID-19

https://sites.ed.gov/idea/topic-areas/#COVID-19


U.S. Department of Education
• OSEP Webinar Series-The Continuity of Learning During COVID-19 

https://osepideasthatwork.org/continuity-learning-during-covid-19

https://osepideasthatwork.org/continuity-learning-during-covid-19


Parents:  Supporting Learning During 
COVID-19

• https://iris.peabody.vanderbilt.edu/module/c19/

https://iris.peabody.vanderbilt.edu/module/c19/


More Resources for Parents & Advocates

• Center for Parent Information and Resources:  http://www.parentcenterhub.org/

• WrightsLaw-Peter & Pam Wright:  http://www.wrightslaw.com/us.htm

• Council for Exceptional Children:  https://www.cec.sped.org/Tools-and-
Resources/For-Families

• U.S. Department of Education, Office of Special Education Programs:   
http://www2.ed.gov/parents/needs/speced/edpicks.jhtml

• Understood:  www.understood.org

http://www.parentcenterhub.org/
http://www.wrightslaw.com/us.htm
https://www.cec.sped.org/Tools-and-Resources/For-Families
http://www2.ed.gov/parents/needs/speced/edpicks.jhtml
http://www.understood.org/


Center for Disease Control & Prevention
• https://www.cdc.gov/coronavirus/2019-ncov/daily-life-coping/parental-

resource-kit/index.html



FOI Week Session Evaluation

www.indianaieprc.org/foi2021eval

http://www.indianaieprc.org/foi2021eval
http://www.indianaieprc.org/foi2021eval
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