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The U.S. Supreme Court has referred to the IEP as the “centerpiece” or “modus operandi” for the 

provision of FAPE to students with disabilities. In accordance with the Court’s two-pronged 

“process/content” test for determining whether an IEP is legally appropriate, due process hearing 

officers and courts will look first to the procedural or process aspects of the IEP.  This 

presentation will examine 12 common procedural legal pitfalls in the form of a dirty dozen “do’s 

and don’ts” of which all educators must be mindful.    

 

I. HISTORY OF THE CURRENT LEGAL STANDARD FOR FAPE AND IEP 

APPROPRIATENESS (IN CASE YOU MISSED IT) 

 

A. The Rowley FAPE Standard 

 

In 1982, the U.S. Supreme Court decided what has been called the seminal case in special 

education law:  Board of Educ. of the Hendrick Hudson Central Sch. Dist. v. Rowley, 458 U.S. 176 

(1982) (hereinafter Rowley).   The Rowley decision is best known for first addressing an overall 

legal standard for determining what constitutes a free appropriate public education (FAPE) under 

Public Law 94-142 (now known as the “Individuals with Disabilities Education Act” (IDEA)).   

 

In Rowley, the parents of a hearing-impaired student argued that the standard for FAPE required 

school districts to provide an education that would ensure that students with disabilities receive the 

best education possible or a program that would maximize their potential.  However, the Rowley 

Court held that, for a student like Amy Rowley who was performing very well in the regular 

education classroom with some accommodations and speech therapy, the law required school 

districts to provide an educational program that would provide “some educational benefit.” Because 

she was already doing well educationally, the Court ruled that Amy was not entitled to the one-to-

one interpreter that her parents requested and declined to set forth any particular test for determining 

when children are receiving sufficient educational benefit, noting that question presents a “difficult 

problem.” 

 

As years went by and subsequent federal courts came up with various interpretations of the Rowley 

“some educational benefit standard,” there seemed to be a split in the decisions across the country.  

Some courts were saying that the standard required “meaningful educational benefit,” while others 
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seemed to indicate that “some educational benefit” meant “more than trivial educational benefit.”   

Still another seemed to indicate that the FAPE standard required “merely more than de minimis 

educational benefit.” 

 

B. Endrew F. Clarification of the FAPE Standard 

 

Because of the apparent split in the circuit court decisions across the country, the U.S. Supreme 

Court in 2016 agreed to review a case decided by the Tenth Circuit Court of Appeals, known as 

Endrew F. v. Douglas Co. Sch. Dist., 66 IDELR 31, 798 F.3d 1329 (10th Cir. 2015).  In this case 

involving a student with autism and significant behavioral and social/emotional issues, the Tenth 

Circuit Court of Appeals upheld the ruling of a lower federal judge’s that the school district had 

afforded FAPE to Endrew under an interpretation of the FAPE standard that required what the court 

referred to as “merely more than de minimis benefit.” 

 

On March 22, 2017, the Supreme Court unanimously rejected the Tenth Circuit’s standard of 

“merely more than de minimis benefit” as one that set the bar too low and noted that “[w]hen all is 

said and done, a student offered an educational program providing ‘merely more than de minimis´ 

progress from year to year can hardly be said to have been offered an education at all.”  Endrew F. 

v. Douglas Co. Sch. Dist., 19 IDELR 174, 137 S. Ct. 988 (2017).   As a result, the Court set forth 

the following clarification of the FAPE standard:   

 

To meet its substantive obligation under the IDEA, a school must offer an IEP 

reasonably calculated to enable a child to make progress appropriate in light of 

the child’s circumstances.   

 

More specifically, the Endrew Court noted that for a child fully integrated into the regular 

classroom, an IEP typically should be “reasonably calculated to enable the child to achieve passing 

marks and advance from grade to grade,” but for a child who is not fully integrated for whom grade-

level advancement is not a reasonable prospect, an IEP must be “appropriately ambitious” and 

provide the child the chance to “meet challenging objectives.”   

 

With respect to what progress should look like, the Endrew Court concluded that it would “not 

attempt to elaborate on what ‘appropriate’ progress will look like from case to case.  It is the nature 

of the Act and the standard we adopt to resist such an effort:  The adequacy of a given IEP turns on 

the unique circumstances for whom it was created.”  Importantly, the Court also noted that “any 

review of an IEP must appreciate that the question is whether the IEP is reasonable, not whether the 

court regards it as ideal.”   

 

The Supreme Court did not actually decide whether Endrew received FAPE.  Rather, the Court 

vacated and remanded the case back to the lower courts to analyze Endrew’s case in accordance 

with the clarified FAPE standard.  On February 12, 2018, the federal district court in Colorado re-

visited its initial decision in favor of the school district and found that, in light of the Supreme 

Court’s rejection of the “merely more than de minimis” standard, the school district had not 

provided Endrew with FAPE.  Endrew F. v. Douglas Co. Sch. Dist. RE-1, 71 IDELR 144 (D. 

Colo. 2018). In essence, the district court found, in re-visiting the evidence, that while the 

“minimal progress” Endrew made in his educational program provided by the school district may 
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have been sufficient under the Tenth Circuit’s former standard, it was clearly not sufficient in 

light of the Supreme Court’s new one.  [NOTE:  It has been reported that the school district 

settled the case for $1.3 million.  The case has been dismissed and is over:  69 IDELR 174 (D. 

Colo. 2018)]. 

 

C. The “Process/Content” Rowley/Endrew Standard for Examining IEP Appropriateness 

 

It is important to note that the 1982 Rowley decision was not overruled by the Endrew decision and 

that many of the Circuit Courts across the country have now ruled that their legal FAPE standard 

was not changed by the Endrew decision.  Thus, it appears that the “some educational benefit” 

substantive FAPE standard was only clarified by the Court to emphasize that “merely more than de 

minimis progress” (the 10th Circuit’s former FAPE standard) will not do.   

 

When clarifying the FAPE standard, the Endrew Court referred to the IEP as the “centerpiece” for 

IDEA’s education delivery system and, in other decisions, the Court had referred to the IEP as the 

“primary vehicle” and “modus operandi” of the provision of FAPE. Obviously, then, the IEP that 

has been developed and implemented for a particular student is going to be the focus of any 

litigation challenging the delivery of FAPE to that student.  I call the IEP document “Exhibit 1” for 

the school district’s defense that FAPE was offered to the student at issue. 

 

With respect to looking to the appropriateness of an IEP specifically, a significant part of the 

Rowley decision has always been what I call its “process/content standard.” In more specifically 

defining the role of courts in exercising judicial review in FAPE cases brought under the IDEA and 

in assessing the appropriateness of an IEP, the Rowley Court set forth a two-fold inquiry for courts 

and IDEA hearing officers to follow.  As clarified in Endrew., the FAPE analysis and legal 

assessment of an IEP’s appropriateness requires that both IEP process and content questions be 

answered as follows:   

 

►First, in the development of an IEP, has the school agency complied with the 

procedures set forth in the IDEA? (the “process piece”); 

 

►Second, if so, is the IEP developed through the IDEA's procedures 

reasonably calculated to enable the child to make progress appropriate in light 

of the child’s circumstances? (the “content piece”) 

 

II. TWELVE IEP PROCEDURAL DO’S AND DON’TS: THE “DIRTY DOZEN” 

 

Based upon the Rowley/Endrew two-pronged, “process/content” IEP appropriateness inquiry, much 

attention must be paid to the extensive procedural requirements of the IDEA related to the process 

of development of IEPs for students with disabilities.  In many cases, due process hearing officers 

and courts have found that IEP process or procedural violations amount, in and of themselves, to a 

denial of FAPE, even where the content of the IEP is appropriate for the student. 

 

While the Endrew Court was focused upon clarification of the substantive or second prong of the 

Rowley/Endrew “process/content” standard for IEPs, the Court re-emphasized the importance of the 

process piece of the IEP analysis.  Specifically, Endrew noted that an IEP must be drafted in 
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compliance with a detailed set of procedures under the IDEA that “emphasize collaboration among 

parents and educators and require careful consideration of the child’s individual circumstances.” 

 

With respect to procedural violations in the IEP process, it is also important to note that in 2006, the 

IDEA regulations were amended to make it clear that not every procedural violation will constitute 

a denial of FAPE.  Specifically, the regulations provide that a due process hearing officer’s 

determination of whether a child received FAPE must be based on substantive grounds, and that 

in matters alleging a procedural violation, a hearing officer may find that a child did not receive a 

FAPE only if the procedural inadequacies— 

 

(i)   Impeded the child’s right to a FAPE; 

(ii)   Significantly impeded the parent’s opportunity to participate in the 

decision-making process regarding the provision of a FAPE to the 

parent’s child; or 

(iii)   Caused a deprivation of educational benefit. 

 

34 C.F.R. § 300.513.  Thus, to avoid a finding of a denial of FAPE based solely upon a 

procedural violation, educators would be wise to focus particularly upon those that are “FAPE-

fatal” procedural mistakes—those that, in and of themselves, constitute a denial of FAPE 

whether the content of the IEP is appropriate or not.   

 

The most common procedural challenges made by litigants in FAPE cases are those that 

arguably “significantly impeded the parents’ opportunity to participate in the decision-making 

process” regarding the provision of FAPE to their child.  Therefore, these “do’s and don’ts” will 

focus on those that relate to the process of appropriately including parents in the IEP decision-

making process. 

 

1. DO Engage in Appropriate “Preparatory Activities” Related to IEP Meetings 

 

Clearly, good preparation for IEP Team meetings is essential, and school Team members should 

use effective tools and strategies for adequately preparing for IEP meetings. While some may 

argue that preparation for an IEP meeting equates to “predetermination of placement,” this is not 

so as long as preparatory activities are appropriate: 

 

IDEA Regulatory clarification:  The IDEA requires that parents be afforded an 

opportunity to participate in meetings with respect to-- (i) the identification, 

evaluation, and educational placement of the child; and (ii) the provision of FAPE 

to the child.  However, a meeting does not include informal or unscheduled 

conversations involving public agency personnel and conversations on issues such 

as teaching methodology, lesson plans, or coordination of service provision. A 

meeting also does not include preparatory activities that public agency personnel 

engage in to develop a proposal or response to a parent proposal that will be 

discussed at a later meeting.  34 C.F.R. § 300.501(b) (3).    

 

N.L. v. Knox Co. Schs., 38 IDELR 62, 315 F.3d 688 (6th Cir. 2003).  The right of 

parental participation is not violated where teachers or staff  merely discuss a 
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student or the IEP outside of an IEP meeting, where such discussions are in 

preparation for IEP meetings and no final placement determinations are made.   

 

Doyle v. Arlington Co. Sch. Bd., 19 IDELR 259, 806 F. Supp. 1253 (E.D. Va. 

1992).  School officials must come to the IEP table with an open mind, but this 

does not mean they should come to the IEP table with a blank mind.   

 

A.E. v. Westport Bd. of Educ., 46 IDELR 277 (D. Conn. 2006).  Nothing in IDEA 

requires the parents’ consent to finalize an IEP.  Instead, IDEA only requires that 

parents have an opportunity to participate in the drafting process.  In addition, the 

parents participated extensively in the placement, attending all IEP meetings and 

being represented by a qualified parent advocate.  They submitted letters, 

recommendations and proposed IEPs.  It is important to note that, aside from the 

proposed placement in the district’s chosen program, the parents’ proposed IEP 

was substantially similar to the IEP that was revised and many of the parents’ 

suggestions were adopted. As the hearing officer pointed out regarding 

predetermination of placement, there is a difference between being “open-

minded” and “blank-minded.”  While a school system must not finalize its 

placement decision before an IEP meeting, it can, and should, have given some 

thought to that placement. 

  

Obviously, getting “too prepared” could be procedurally dangerous, if it leads to or results in 

final decisions being made about things such as programming or services for a child prior to the 

actual IEP meeting with the parents.  There have been many court decisions that have found a 

denial of FAPE where there was evidence of the fact that school team members had already 

decided what services were going to be offered prior to the actual IEP meeting with the parents.  

This is known as “predetermination of placement,” which can, in and of itself, constitute a denial 

of FAPE. 

 

Spielberg v. Henrico Co. Pub. Schs., 441 IDELR 178, 853 F.2d 256 (4th Cir. 

1988).  Placement determined prior to the development of the student’s IEP and 

without parental input was a per se violation of the Act and sufficient to constitute 

a denial of FAPE in and of itself. 

 

Berry v. Las Virgenes Unif. Sch. Dist., 54 IDELR 73 (9th Cir. 2010) 

(unpublished). District court’s determination that district personnel predetermined 

placement is affirmed.  Based upon the assistant superintendent’s statement at the 

start of the IEP meeting that the team would discuss the student’s transition back 

to public school, the district court properly found that the district determined the 

student’s placement prior to the meeting. 

 

J.R. v. Smith, 70 IDELR 178 (D. Md. 2017).  Where the district’s placement 

specialist allegedly called the student’s mother prior to an IEP meeting and told 

her to be “ready for a fight,” that does not mean that predetermination of 

placement occurred.  Rather, the student’s IEP team had a “robust” discussion 

about the potential private placement versus the potential public school 
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placement.  Where the mother alleged that the program specialist stated that the 

IEP team’s chair intended to place the student in a public school program that had 

been under consideration, this did not prove that the district had made up its mind.  

The placement specialist was simply alerting the parents to the IEP chair’s state of 

mind and letting them know that they were going to need to persuade the other 

members of the IEP team that their son required a private school program for 

FAPE. Indeed, the phone call should be viewed in light of the placement 

specialist’s testimony that “no decision was made outside of the IEP team.”  In 

addition, the IEP team chair did not make the placement decision by himself. 

Instead, the district team members, including the program specialist, agreed on the 

public school program following a thorough discussion of both placements.  Thus, 

the parents failed to prove that they were excluded from participation in the IEP 

process.  Thus, the ALJ’s decision that the parents were not entitled to private 

school reimbursement is affirmed. 

 

2. DO Handle Draft IEP Documents with Care 

 

Often, special education teachers and other service providers will develop and bring drafts of IEP 

documents with them to present and discuss at IEP meetings, such as draft goals (or 

objectives/benchmarks, if applicable) or present levels of performance. Though IDEA does not 

require it, some states or districts may allow or require a draft of the entire IEP document to be 

sent to the parent before the meeting (while clearly stamping “draft” on each page of the 

document).  Clearly, preparation of drafts for consideration by the IEP Team at an upcoming 

meeting is appropriate, as long as drafts are created “for discussion purposes only” and that is 

made clear to the parents when the draft is introduced. 

 

The issue of creating and handling drafts of IEPs and IEP documents prior to IEP Team meetings 

has been addressed by the U.S. Department of Education and by several courts, including: 

 

G.D. v. Westmoreland, 17 IDELR 751, 930 F.2d 942 (1st Cir. 1991). Bringing a 

draft IEP to a meeting is not a procedural violation. 

 

A.G. v. State of Hawaii, 65 IDELR 267 (D. Haw. 2015).  Parents’ argument that 

the district’s reference to the workplace-readiness program in the 14-year-old’s 

draft IEP reflected predetermination of placement is rejected.  Rather, the parents 

had the opportunity to express their concerns at the IEP meeting, including their 

desire for the student to spend part of the school day with nondisabled peers and 

to attend college.  The district members of the IEP team reviewed the results of a 

recent assessment indicating that the student performed well below average 

academically and scored in the first percentile for cognitive functioning.  In 

addition, the team modified the draft IEP in response to the parents’ input, adding 

speech-language objectives and progress-monitoring requirements.  There was no 

dispute that the IEP team discussed placement in the workplace-readiness 

program and attempted to address parental concerns at the IEP meeting.  Further, 

the evaluative data supports the recommended placement in that program. 
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J.S. v. New York City Dept. of Educ., 69 IDELR 153 (S.D. N.Y. 2017).  Where 

district prepared for an IEP meeting by drafting and circulating a proposed IEP 

for a 6-year-old student with autism, this did not amount to a predetermination of 

placement under the IDEA sufficient to constitute a denial of FAPE.  The district 

demonstrated that the final IEP took into consideration the comments and 

concerns expressed by one of the parents during the IEP meeting.  Indeed, the 

parents conceded that they were provided with a copy of the draft and that the 

final product reflected their comments and concerns.  While parents have the right 

to provide input into the IEP process, they do not “have the right to veto decisions 

with which they disagree.”  In addition, the parents failed to provide any “non-

speculative” evidence that the proposed placement would be unable to implement 

the IEP as written. Thus, the parents’ claim for tuition reimbursement for private 

school is denied. 

 

B.B. v. State of Hawaii, Dept. of Educ., 46 IDELR 213 (D. Haw. 2006).  Parent 

was allowed input as to the student’s IEP goals, even though they were in draft 

form.  The PLEP and goals were discussed and modified and were ultimately 

agreed upon by the entire IEP team, including the mother.   

 

E.W. v. Rocklin Unif. Sch. Dist., 46 IDELR 192 (E.D. Cal. 2006).  Meeting to 

prepare draft IEP goals and objectives for student with autism is not an 

impermissible predetermination of placement.  This is particularly the case where 

the information concerning student’s deficits and present level of performance 

were presented by the parents and the private providers at the IEP meeting.    

 

Hudson v. Wilson, 558 EHLR 186 (W.D. Va. 1986). School district that designed 

proposal for IEP before meeting with student's mother and grandmother—but 

provided extensive involvement for both at subsequent IEP meeting—met 

statutory requirements for IEP development set forth in the Act.   

 

Letter to Helmuth, 16 EHLR 503 (OSEP 1990). Prior to an IEP meeting, district 

may prepare a draft IEP, which does not include all of the required components, 

but such a document may be used only for purposes of discussion and may not be 

represented as a completed IEP.   

 

Regulatory commentary from the U.S. DOE: A few commenters to the proposed regulations in 

2006 recommended that the final regulations should prohibit districts from preparing drafts 

altogether.  The U.S. DOE responded that: 

 

With respect to a draft IEP, we encourage public agency staff to come to an IEP 

Team meeting prepared to discuss evaluation findings and preliminary 

recommendations.  Likewise, parents have the right to bring questions, concerns, 

and preliminary recommendations to the IEP Team meeting as part of a full 

discussion of the child’s needs and the services to be provided to meet those 

needs.  We do not encourage public agencies to prepare a draft IEP prior to the 

IEP Team meeting, particularly if doing so would inhibit a full discussion of the 
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child’s needs.  However, if a public agency develops a draft IEP prior to the IEP 

Team meeting, the agency should make it clear to the parents at the outset of the 

meeting that the services proposed by the agency are preliminary 

recommendations for review and discussion with the parents.  The public agency 

also should provide the parents with a copy of its draft proposals, if the agency 

has developed them, prior to the IEP Team meeting so as to give the parents an 

opportunity to review the recommendations of the public agency prior to the IEP 

Team meeting, and be better able to engage in a full discussion of the proposals 

for the IEP.  It is not permissible for an agency to have the final IEP completed 

before an IEP Team meeting begins.   

 

71 Fed. Reg. 46678 (2006). 

 

3. DO Ensure that all Required School Team Members are in Proper Attendance at 

IEP Meetings and that they are Trained and Prepared to Properly Fulfill their 

Roles and Responsibilities 

 

Under IDEA, school districts must ensure that the IEP Team for every student includes (1) the 

student’s parents; (2) not less than one regular education teacher of the student (if the student is, 

or may be, participating in the regular education environment); (3) not less than one special 

education teacher of the student, or if appropriate, at least one special education provider of the 

student; (4) a representative of the school agency who (i) is qualified to provide, or supervise the 

provision of, specially designed instruction to meet the unique needs of students with disabilities; 

(ii) is knowledgeable about the general curriculum; and (iii) is knowledgeable about the 

availability of resources of the school agency; (5) an individual who can interpret the 

instructional implications of evaluation results, who may be a member of the Team already 

described; (6) at the discretion of the parent or the school agency, other individuals who have 

knowledge or special expertise regarding the student, including related services personnel as 

appropriate; and (7) if appropriate, the student.  34 C.F.R. § 300.321(a). 

 

From the school district’s perspective, members (2) through (5) above are the mandatory school 

Team members, meaning that they are expected to be at every student’s IEP meeting.  With 

respect to these members, however, IDEA contains an “excusal procedure.” It provides that a 

school member of the IEP Team shall not be required to attend an IEP meeting, in whole or in 

part, if the parent of the student and the school district agree that the attendance of such member 

is not necessary “because the member’s area of the curriculum or related services is not being 

modified or discussed in the meeting.”  When the meeting involves a modification to or 

discussion of the member’s area of the curriculum or related services, the member may be 

excused if the parent and district consent to the excusal and the member submits, in writing to 

the parent and the IEP Team, input into the development of the IEP prior to the meeting.  

Parental agreement or consent to any excusal must be in writing.  34 C.F.R. § 300.321(e). 

 

In some cases, courts have found the absence of a mandatory school Team member to be FAPE-

fatal.  Thus, it is important to emphasize compliance in this area and train school personnel to 

understand how important it is that they be in attendance at IEP meetings and, in most cases, at 

the entire meeting. 
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Pitchford v. Salem-Keizer Sch. Dist. No. 24J, 155 F.Supp.2d 1213 (D. Ore. 2001).  

IEPs for the 1996-97, 1998-99 and 1999-2000 school years were reasonably 

calculated to confer educational benefit to the student with autism.  However, the 

1997-98 IEP was sufficiently flawed to find a denial of FAPE because no district 

representative attended the meeting who was “qualified to provide or supervise 

the provision of special education” services. The absence of the district 

representative forced the student’s parents to accept whatever information was 

given to them by the student’s teacher.  In addition, the parents had no other 

individual there who could address any concerns they might have had involving 

their child’s program, including the teacher’s style of teaching and his areas of 

emphasis or lack thereof, or the availability of other resources or programs within 

the district.  In addition, the student “was likely denied educational opportunity 

that could have resulted from a full consideration of available resources in relation 

to M.’s skills in the development of her second grade IEP.”   

 

Z.R. v. Oak Park Unif. Sch. Dist., 66 IDELR 213 (9th Cir. 2015) (unpublished).  

Assistant Principal who also taught a general education Spanish class could serve 

in the role of the regular education teacher at a student’s IEP team meeting.  The 

AP was a general education teacher “who is or may be” responsible for 

implementing a portion of the student’s IEP.  Thus, his presence at the meeting 

satisfied the requirement that the team contain at least one regular education 

teacher of the child.  In addition, any procedural effort was harmless based upon 

the parents’ participation in the development of the IEP and the student’s 

program.   

 

Arlington Cent. Sch. Dist. v. D.K. and K.K., 37 IDELR 277 (S.D. N.Y. 2002).  

The absence of a general education teacher at an IEP meeting for LD student 

denied him FAPE and supported award of tuition reimbursement for private 

placement.  The presence of the teacher at the meeting might have illuminated the 

extent to which visual instruction was offered as a part of the district’s 

mainstream curriculum and the likelihood that he could ever be integrated 

successfully into its general education program.    

 

M.L. v. Federal Way Sch. Dist., 387 F.3d 1101 (9th Cir. 2004).  The failure of the 

school district to have a regular education teacher at the IEP meeting for an 

autistic and intellectually impaired student was sufficient to find a denial of 

FAPE.  The District’s omission was a “critical structural defect” because there 

was a possibility of placement in an integrated classroom and the IEP 

recommended might have been different had the general education teacher been 

involved.  When the general education teacher was unable to attend, District 

should have cancelled the meeting and not proceeded without the benefit of input 

from the general education teacher regarding curriculum and environment there. 

 

While having the proper school IEP Team members in attendance at meetings is important, it is 

equally important that all school personnel are trained with respect to proper participation in IEP 
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meetings and their specific roles/responsibilities as an IEP Team member.  No one should be 

present at an IEP Team meeting as a “token” member. 

 

Letter to Haller, 74 IDELR 172 (OSEP 2019).  While districts may invite school 

administrators to IEP meetings as non-contributing observers, given the 

confidentiality issues involved and the sensitive nature of discussions at IEP 

meetings, an administrator generally should attend only if she will contribute to 

the team’s decision concerning the child’s special education services.   

 

4. DON’T Refuse to Consider all Information/Input Provided by the Parents or their 

Invitees and Give Them Sufficient Opportunity to Express Concerns and Engage in 

Discussion 

 

As noted previously, the Endrew Court pointed out that IDEA emphasizes an IEP process of 

collaboration between parents and educators.  Therefore, it is important to note that courts have 

found a denial of FAPE where school Team members did not sufficiently consider the parents’ 

concerns or discuss options for placement requested by the parents.  Improperly cutting parents off 

during IEP meeting discussions, therefore, can be FAPE-fatal. 

 

R.L. v. Miami-Dade Co. Sch. Bd., 63 IDELR 182, 757 F.3d 1173 (11th Cir. 2014).  

To avoid a finding of predetermination of placement, a school district must show 

that it came to the IEP meeting with an open mind and that it was “receptive and 

responsive” to the parents’ position at all stages.  While some district team 

members seemed ready to discuss placement of the student in a small setting 

within the public high school as requested by the parents, the LEA Representative 

running the meeting “cut this conversation short” and told the parents that  they 

would have to pursue mediation if they disagreed with the district’s placement 

offer at the Senior High School.  “This absolute dismissal of the parents’ views 

falls short of what the IDEA demands from states charged with educating children 

with special needs.” 

 

Often, parents will bring other people with them to participate in the IEP meeting and provide 

input for consideration by the IEP Team.  Under IDEA, parents are entitled to bring to IEP 

meetings “other individuals who have knowledge or special expertise regarding the child.”  34 

C.F.R. § 300.321(a)(6).  Generally, unless confidentiality is violated, school personnel should 

allow such persons to attend, but it should be remembered that the IEP process is not a “voting” 

process.  Rather, it is a process by which the entire IEP Team, with the parent (and any invitees), 

is to attempt to reach a consensus as to the components of a student’s IEP and program. 

 

Tokarz, 211 EHLR 316 (OSEP 1983).  Individuals who are involved in IEP 

meeting at discretion of child's parents are participants in meeting and are 

permitted to actively take part in proceedings. 

 

Monroe Co. Sch. Dist., 352 EHLR 168 (OCR 1985).  Parents are entitled to have 

other persons present at IEP meeting at their discretion and district that asked 
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parents' guest to leave because parents failed to give advance notice of her 

participation violated IDEA requirements. 

 

Chicago Bd. of Educ., 257 EHLR 308 (OCR 1981).  School district was justified 

in terminating IEP meeting where newspaper reporter, present at parents' request, 

refused to leave conference, as there was insufficient evidence that reporter had 

special knowledge which would have made his presence necessary.   

 

Sackets Harbor Cent. Sch. Dist. v. Munoz, 34 IDELR 227 (N.Y. App. Div. 2001).  

Where the IEP committee chair allowed IEP decision to be “taken to a vote,” the 

court upheld decision requiring a re-vote where child’s aide and therapists’ votes 

were not counted. 

 

In addition to bringing other people to an IEP meeting, parents often bring outside evaluation 

reports or other information for the IEP Team to consider.  To refuse to “consider” this 

information can be considered a FAPE-fatal procedural error. 

 

T.S. v. Ridgefield Bd. of Educ., 808 F. Supp. 926 (D. Conn. 1992). The 

requirement for IEP team to take into consideration an IEE presented by the 

parent was satisfied when a district psychologist read portions of the independent 

psychological report and summarized it at the IEP meeting. 

 

DiBuo v. Board of Educ. of Worcester Co., 309 F.3d 184 (4th Cir. 2002).  Even 

though school district procedurally erred when it failed to consider the evaluations 

by the child’s physician relating to the need for ESY services, this failure did not 

necessarily deny FAPE to the child.  A violation of a procedural requirement of 

IDEA must actually interfere with the provision of FAPE before the child and/or 

his parents are entitled to reimbursement for private services.  Thus, the district 

court must determine whether it accepts or rejects the ALJ’s finding that the 

student did not need ESY in order to receive FAPE. 

 

Watson v. Kingston City Sch. Dist., 43 IDELR 244, 2005 WL 1791553 (2d Cir. 

2005).  Lower court’s ruling that District was not required to incorporate 

recommendations of private evaluator is upheld.  In addition, District’s failure to 

update goals and objectives from student’s prior year IEP was insufficient to find 

a violation of IDEA, as this was a minor procedural error.   

 

Marc M. v. Department of Educ., 56 IDELR 9 (D. Haw. 2011).  Although parents 

of a teenager with ADHD waited until the very last moment of an IEP meeting to 

provide the team with a private school progress report, that was no basis for the 

team to disregard it. The Education Department procedurally violated the IDEA 

and denied FAPE when it declined to review the private report because it 

contained vital information about the student’s present levels of academic 

achievement and functional performance. The document, which showed that the 

student had progressed in his current private school, contradicted the information 

placed in the IEP, but the care coordinator who received the document did not 
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share it with the rest of the team, because the team had just completed the new 

IEP. Where the new IEP proposed that the student attend public school for the 

upcoming school year, the parents reenrolled the student in private school and 

sought reimbursement. Where the IDEA requires districts to consider private 

evaluations presented by parents in any decision with respect to the provision of 

FAPE, the coordinator's contention that because the document was provided at the 

end of the meeting, the team could not have considered and incorporated it into 

the new IEP is rejected. As a result of failing to consider the private report, the 

IEP contained inaccurate information about the student’s current levels of 

performance, such that these procedural errors "were sufficiently grave" to 

support a finding that the student was denied FAPE.  

 

5. DO Consider Keeping Drafts of IEPs and/or Meeting Notes that Reflect Discussions 

During IEP Meetings 

 

In response to allegations of “predetermination” or refusal to consider parent input, school 

districts have been successful in showing to courts changes that were made to draft IEPs during 

IEP meetings with the parents present and participating.  In addition, several courts have looked 

to meeting notes or some sort of conference record that reflect sufficient or extensive parent 

participation in the decision-making process and development of the IEP. 

 

S.H. v. Tustin Unif. Sch. Dist., 69 IDELR 176 (9th Cir. 2017) (unpublished).  The 

fact that the 13-year-old’s IEP team made many changes to the IEP during many 

meetings with the parents reflected sufficient participation on the parents’ part.  

At least one parent participated in each of the six IEP meetings and the team made 

several changes to the proposed IEP after the parents provided their input.  The 

parents’ failure to consent to the student’s placement, either during or after the 

meetings, did not demonstrate a lack of participation.  Just because the parents 

and other IEP team members did not actually voice concerns about the IEP at the 

final meeting does not mean they did not have the opportunity or information 

necessary to do so.  In addition, any failure on the part of the district to provide 

PWN of the proposed placement was harmless in light of the parents’ extensive 

participation (the meetings, according to the hearing officer’s decision, contained 

about 20 members and six meetings were held between October 2012 and March 

2013 over a period of more than 18 hours). 

 

P.C. v. Rye City Sch. Dist., 69 IDELR 122 (S.D. N.Y. 2017).  Where meeting 

notes indicate that the 5th grader’s IEP team discussed counseling and speech and 

language therapy goals, the goals accidental omission was harmless.  While the 

omission constituted a procedural violation, it was a technical error and not 

actionable where it did not significantly impede the parents’ participation in the 

decision-making process.  Rather, the notes reflect that the team discussed the 

student’s counseling and speech goals and the IEP developed at a May 2012 

meeting included speech and language therapy and counseling services based on 

those goals.  In addition, the parents did not seem to rely on that omission when 

they opted to continue their son’s unilateral private placement for a third year and 
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during a July 2012 meeting, they made no mention of the fact that the IEP team 

had left out those goals previously, further suggesting that the omission did not 

interfere with or otherwise affect their decision to place the student in the private 

school.  Thus, the review officer’s decision is upheld, and the parents are denied 

tuition reimbursement. 

 

A.P. v. New York City Dept. of Educ., 66 IDELR 13 (S.D. N.Y. 2015).  District 

gave meaningful consideration to the parents’ concerns during an IEP meeting.  

The draft IEP that was distributed at the beginning of the meeting did not identify 

a placement for the student.  In addition, the father testified that the team had a 

“heated discussion” about the student’s ability to perform in the general education 

setting, and the final IEP developed documented the father’s concern that the 

proposed integrated co-teaching class would not provide sufficient support.  

While the parents argued that the district refused to consider alternative 

placements, the district’s documentation showed otherwise, stating that other 

programs, both 12:1:1 and 12:1 special education classes, were considered but 

were ultimately rejected because they were overly restrictive for the student.  

Thus, the records of the team’s discussions, along with the substantial differences 

between the draft and final IEPs, prevented a finding that the district 

predetermined the student’s placement in an integrated co-teaching class. 

 

D.N. v. New York City Dept. of Educ., 65 IDELR 34 (S.D. N.Y. 2015).  Parent’s 

claim that the district predetermined placement is rejected.  The IEP meeting 

minutes, along with testimony from district team members reflect that the district 

properly considered parental input during the IEP meeting.  A parent cannot 

prevail on a predetermination claim when the record shows that she had a 

meaningful opportunity to participate in educational decision-making.  Here, the 

testimony by the school psychologist reflected that the parent actively contributed 

to the development of the IEP and that the team modified some provisions of it in 

response to her input.  For example, the parent had expressed concerns that her 

child required a 12-month program with greater support than a 6:1:1 staffing ratio.  

In response, the team included a recommendation for a 12-month program in a 

6:1:1 class with the extra support of a one-to-one paraprofessional in the student’s 

IEP.  Further, the IEP meeting minutes expressly state that the parent was “asked 

explicitly” if she agreed with the proposed IEP goals or wanted to add any 

provisions to the IEP. 

 

6. DO Share Fully with Parents all Evaluative Information upon which IEP 

Recommendations are Based 

 

As part of providing parents with the opportunity for participation and input into the 

development of the IEP, making sure that they are adequately “informed” participants is vital.  If 

a parent can successfully argue that they were denied meaningful participation in decision-

making because they did not have available to them the same information that school IEP Team 

members did, a court may find that to be a FAPE-fatal procedural violation. 

 



 14 

M.M. v. Lafayette Sch. Dist., 64 IDELR 31 (9th Cir. 2014).  District committed a 

procedural violation that denied FAPE when it did not share over a year’s worth 

of RTI data with the child’s parents during the eligibility meeting, even though it 

does not use the RTI model for determining LD eligibility.  The duty to share RTI 

data does not apply only when a district uses an RTI model to determine a 

student’s IDEA eligibility.  This procedural violation was not harmless where the 

other members of the IEP team were familiar with the RTI data, but the parents 

were not and, therefore, did not have complete information about their child’s 

needs.  “Without the RTI data, the parents were struggling to decipher his unique 

deficits, unaware of the extent to which he was not meaningfully benefitting from 

the [initial offer of special education services], and thus unable to properly 

advocate for changes to his IEP.” 

 

Amanda J. v. Clark Co. Sch. Dist., 160 F.3d 1106 (9th Cir. 2001).  Because of the 

district’s “egregious” procedural violations, parents of student with autism are 

entitled to reimbursement for independent assessments and the cost of an in-home 

program funded by them between April 1 and July 1, 1996, as well as 

compensation for inappropriate language services during the student’s time within 

the district.  Where the district failed to timely disclose student’s records to her 

parents, including records which indicated that student possibly suffered from 

autism, parents were not provided sufficient notice of condition and, therefore, 

were denied meaningful participation in the IEP process.  There is no need to 

address whether the IEPs proposed by the district were reasonably calculated to 

enable the student to receive educational benefit because the procedural violations 

themselves were a denial of FAPE. 

 

7. DON’T Make Recommendations that are Unclear or Lack Finality 

 

Obviously, if a parent can successfully argue that they did not really understand what exactly 

was being offered by the school district or that there was no final offer of services made by the 

Team to consider, this may be considered to be FAPE-fatal because the parent was not an 

“informed” participant.  School Team members should strive to do their best to “rationally” and 

“cogently” explain the details of services that are recommended, though at least one court has 

recently noted that full understanding on the part of parents may not be possible. 

 

Colonial Sch. Dist. v. G.K., 73 IDELR 224 (3d Cir. 2019) (unpublished).  

Although the parents of a student with autism may not have understood exactly 

how the school district would measure their son’s progress toward his annual 

goals, they could not show that they were excluded from the IEP decision-making 

process.  The purpose of the IDEA’s procedural provisions is to ensure that 

parents can exchange information with other members of the IEP team and 

understand what is happening during an IEP meeting.  These are procedural 

safeguards rather than a substantive guarantee that parents will fully comprehend 

and appreciate to their satisfaction “all of the pedagogical purposes in the IEP.”  

Here, the district members of the IEP team attempted to address all parental 

concerns by authorizing assessments that would give the parents a clearer 
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understanding of their child’s progress and also convened an emergency IEP 

meeting to address the student’s allegedly deficient annual goals.  Where the 

parents appear to be objecting to the goals themselves rather than their 

understanding of them, there is no evidence of a procedural violation. 

 

Steven R.F. v. Harrison Sch. Dist., 72 IDELR 181 (D. Colo. 2018).  Where the 

proposed special school offered two different programs for students with autism, 

the district’s failure to identify which of the programs the student would attend is 

a denial of FAPE and the district must reimburse the parent for unilateral private 

school placement.   The programs within the school were not the same, where one 

had a low student-teacher ratio and was designed to assist students with functional 

communication deficits to work on their behavioral skills.  The other program was 

designed for students with stronger communication skills, had a larger student-

teacher ratio and focused primarily upon academics.  While the parents 

participated in the discussion leading to the IEP team’s recommended placement 

at the special school, the team did not discuss which of the two programs their 

child would attend.  Thus, the parents were excluded from the IEP decision-

making process and FAPE was denied. 

 

N.W. v. District of Columbia, 70 IDELR 10, 253 F.Supp.3d 5 (D. D.C. 2017).  In 

the development of an IEP, a district must ensure that it clearly specifies the 

nature and type of services that the student will receive.  In this case, the autistic 

student’s IEP team determined that the student needed special education services 

on a full-time basis, including during lunch and recess.  According to IEP meeting 

notes, the student needed supports during recess and lunch in order to enhance his 

social interaction with nondisabled peers.  However, the district did not include a 

provision in the IEP document calling for social supports during lunch and recess, 

although the district argued that it verbally promised the parents that it would 

deliver the necessary supports.  There was no way for the district to guarantee the 

receipt of these supports at lunch and recess, however, without explicitly included 

them in the student’s IEP.  One of the purposes of the IEP is to ensure that 

services provided are formalized in a written document that can be assessed by 

parents and challenged if necessary.  Thus, the parents are granted partial 

summary judgment finding that the student’s IEP is inappropriate. 

 

S.H. v. Mount Diablo Unif. Sch. Dist., 263 F.Supp.3d 746, 70 IDELR 98 (N.D. 

Cal. 2017).  Where the district’s interim IEP did not clearly state the setting in 

which speech/language services would be provided to the student—either 

individually or in a group setting—it denied FAPE.  The services offered were not 

sufficiently clear and specific enough to permit the parent to make an intelligent 

decision as to whether to agree, disagree or seek relief through a due process 

hearing regarding the district’s offer of services.  Because the parent had 

requested speech and language services in both individual and group settings, but 

the district only offered one session without indicating the setting, the parent’s 

ability to meaningfully participate in the development of her child’s IEP was 

impaired.  This is especially significant where the independent evaluator 
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recommended services in both settings, but the parent was not provided sufficient 

information to evaluate the school district’s offer of services in light of the 

evaluator’s recommendations.  Thus, the district is ordered to convene the full IEP 

team to develop an appropriate program and is ordered to provide compensatory 

speech/language services, as well as reasonable attorney’s fees to the parent. 

 

Tamalpais Union High Sch. Dist. v. D.W., 70 IDELR 230 (N.D. Cal. 2017).  

Parents are entitled to reimbursement for private school tuition and transportation 

expenses based upon the district’s failure to distinguish between individual and 

group speech and language therapy in the student’s 2015-16 IEP. Parent 

participation under the IDEA relates to implementation of the IEP as well as 

development of it.  Thus, parents must have a clear understanding of the type and 

amount of services being offered.  The IEP here did not include a clear 

description of the student’s speech and language services where the IEP team 

checked boxes indicating that the student would receive “individual” and “group” 

therapy but omitted any description of the group services to be provided.  The 

district’s argument that the IEP team’s discussions put the parent on notice that it 

intended to provide 45 minutes of speech and language services in a pragmatic 

social skills group with individual therapy to be provided occasionally as needed 

is rejected.  Whether or not the services were discussed at the IEP meeting, the 

district was required to commit in writing to a clear and enforceable plan. 

 

Knable v. Bexley City Sch. Dist., 238 F.3d 755 (6th Cir. 2001).  Although the 

district met with the parents on several occasions to review possible placement 

options for the student, such meetings were not the “equivalent of providing the 

parents a meaningful role in the process of formulating an IEP.”  Because the 

district did not formally offer an IEP/placement prior to placement in a residential 

program by the parents, parents are entitled to reimbursement.  The parents’ 

refusal to agree with the district’s placement recommendations did not excuse the 

district’s failure to conduct an IEP conference.   

 

Glendale Unif. Sch. Dist. v. Almasi, 122 F.Supp.2d 1093 (C.D. Cal. 2000).  

Where district offered four possible placements to student, three of which were 

district programs and one was continued placement at private school at parents’ 

expense, offer of several placements was a procedural violation that denied 

FAPE.  District must make a formal, specific offer of placement. 

 

Letter to Ackron, 17 EHLR 287 (OSEP 1990).  While the regulations do not 

explicitly require an IEP to state the amount of services with respect to the 

specific number of hours or minutes, the IEP must indicate the amount of services 

in a manner appropriate to the types of services and in a manner sufficiently clear 

to all persons involved in developing and implementing the IEP.  The use of a 

range of times would not be sufficient to indicate the school's commitment of 

resources. 
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Letter to Gregory, 17 EHLR 1180 (OSEP 1991).  The amount of time for related 

services must be stated with sufficient clarity to be understood by all persons 

involved in the development and implementation of the IEP. 

 

8. DON’T Make Educational Recommendations/Decisions Based upon the Availability 

of Services 

 

Making recommendations for services based solely upon what programs or services the school 

district has available is considered a form of “predetermination of placement,” and the failure to 

based recommendations upon the student's individual needs, abilities and circumstances is 

FAPE-fatal.  Under IDEA, the availability of services is not the pertinent consideration.  Rather, 

IEP Teams are to make decisions based upon what all relevant data indicate is necessary for the 

student to make progress appropriate in light of the student’s circumstances and nothing else.  

 

LeConte, 211 EHLR 146 (OSEP 1979). Trained personnel “without regard to the 

availability of services” must write the IEP. 

 

Deal v. Hamilton Co., 392 F.3d 840 (6th Cir. 2004).  District denied parents of 

student with autism the opportunity to meaningfully participate in the IEP process 

when it placed their child in a program without considering his individual needs. 

Though parents were present at the IEP meetings, their involvement was merely a 

matter of form and after the fact, because District had, at that point, pre-decided 

the student's program and services. Thus, District's predetermination violation 

caused student substantive harm and therefore denied him FAPE.  It appeared that 

District had an unofficial policy of refusing to provide 1:1 ABA programs 

because it had previously invested in another educational methodology program. 

This policy meant "school system personnel thus did not have open minds and 

were not willing to consider the provision of such a program," despite the 

student's demonstrated need for it and success under it.  

 

A.M v. Fairbanks North Star Borough Sch. Dist., 46 IDELR 191 (D. Alaska 

2006).  Where district coordinator for intensive preschool services told parents 

that a full day intensive program “was not developmentally appropriate” for 

preschoolers, with or without autism, this was not considered a “blanket policy” 

because there was testimony that if a full-day program had been deemed 

necessary by the IEP Team, it could have been implemented. The parents 

withdrew the student with autism from the public school program before IEP 

discussions could be completed. 

 

9. DO Be Careful with the Use of Computerized or Web-based IEP Programs 

 

IEP Team members should be trained to be careful in the use of computerized, software and 

web-based-type IEP programs, making sure that the “selections” and “options” in these programs 

do not look predetermined.  In addition, IEPs must contain information that parents understand 

and be free from any “internally coded” information that may be confusing or unclear to parents. 
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Elmhurst Sch. Dist. 205, 46 IDELR 25 (SEA Ill. 2006).  District predetermined 

placement based upon team’s lack of discussion of placement options, 

unwillingness to consider the home-based ABA program already in place for the 

student, and a computer-generated IEP with another student’s name included on 

several pages. 

 

Roland M. v. Concord Sch. Comm., 1989 WL 141688 (D. Mass. 1989), aff’d, 910 

F.2d 983 (1st Cir. 1990).  Although procedural violations were not sufficient to 

find a denial of FAPE, the use of a computer generated IEP resulted in a 

“mindless” IEP.   

 

Rockford (IL) Sch. Dist. #205, 352 IDELR 465 (OCR 1987).  Computer 

generated IEPs lacking clear statements of current levels of educational 

performance, annual goals, or short-term objectives violated the IDEA, as the IEP 

was not “readily comprehensible” to the parents.  Parents interviewed indicated 

that they did not fully understand the symbols, codes and other markings in the 

children’s IEPs and did not consider themselves sufficiently informed to ask 

questions. 

 

Jefferson Co. Bd. of Educ. v. Lolita S., 64 IDELR 34 (11th Cir. 2014) 

(unpublished).  District court’s decision that the school district’s use of “stock” 

goals and services with respect to reading and postsecondary transition planning 

constituted a denial of FAPE is upheld.  Given that the LD teenager was reading 

at a first-grade level when he entered the 9th grade, a reading goal based on the 

state standard for 9th-graders failed to address the student’s unique needs.  

Clearly, the IEP team had no evidence that the student’s reading comprehension 

had increased by 8 grade levels since the prior school year.  Nor did the district 

offer any services to address the gap between the student’s performance and 9th 

grade standards.  In addition, the student’s name had been handwritten on several 

pages of the IEP above the name of another student, which had been crossed out.  

This was an “apparent use of boilerplate IEPs,” which was to blame for the 

inappropriate goal. In addition, the district failed to conduct transition assessments 

and, instead, developed a transition plan with a goal calling for the student to 

participate in postsecondary education, which did not account for his placement 

on an occupational diploma track. 

 

10. DON’T Make Educational Recommendations based upon Cost of Services 

 

There is no doubt that the provision of special education services can be costly.  However, cost is 

generally not a defense for the failure to offer services that are required to meet a student’s 

individual educational needs. 

 

Letter to Anonymous, 30 IDELR 705 (OSEP 1998).  Lack of sufficient resources 

and personnel is not a proper justification for the failure to provide FAPE.   
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Cedar Rapids Comm. Sch. Dist. v. Garret F., 526 U.S. 66 (29 IDELR 966)(1999). 

Twelve year-old student who was quadriplegic after a motorcycle accident is 

entitled to one-to-one nursing care to perform urinary bladder catheterization, 

tracheotomy suctioning, ventilator setting checks, ambu bag administrations, 

blood pressure monitoring, observations to determine respiratory distress or 

autonomic hyperreflexia and disimpation in the event of autonomic hyperreflexia 

as a related service, because the services of a physician were not necessary. 

 

11. DO Appropriately Provide Parents with Notice of their Right to Challenge IEP 

Recommendations 

 

IDEA requires that a copy of the procedural safeguards (e.g., Parent Rights) must be given to 

parents at least one time per school year and -- 

 

(1)   Upon initial referral or parent request for evaluation; 

(2)   Upon receipt of the first State complaint; and upon receipt of the first due process 

complaint in a school year;  

(3)  In accordance with the IDEA discipline procedures in §300.530(h); and 

(4)  Upon request by a parent.   

 

34 C.F.R. §300.504.  In addition, a school district may place a current copy of the procedural 

safeguards notice on its website if it has one, and a parent may elect to receive notices by email, 

if the district makes that option available.  

 

While the Parent Rights are to explain all of the procedural safeguards to parents, courts have 

found a denial of FAPE when parents are not sufficiently or appropriately notified of their right 

to challenge IEP recommendations.   

 

Jaynes v. Newport News, 35 IDELR 1, 2001 WL 788643 (4th Cir. 2001).  Parents 

are entitled to reimbursement for Lovaas program due to district’s repeated failure 

to notify them of their right to a due process hearing.  Where the failure to comply 

with IDEA’s notice requirements led to a finding of a denial of FAPE, court may 

award reimbursement for substantial educational expenses incurred by parents 

because they were not notified of their right to challenge the appropriateness of 

the district’s program. 

 

Y.A. v. New York City Dept. of Educ., 69 IDELR 76 (S.D. N.Y. 2016).  Where a 

district is required to ensure that it provides due process notices in a parent’s 

native language, unless clearly not feasible to do so, FAPE was denied when the 

district did not provide an interpreter to the parent at IEP meetings or provide a 

Russian translation of its notice of procedural safeguards.  Just because the parent 

spoke some English, this was not a waiver of her right to receive notices in 

Russian.  Clearly, the parent’s written communications demonstrated a lack of 

fluency in English, and the parent testified that she had requested an interpreter 

for IEP meetings and that she used online translation services to convert her 

Russian-language correspondence into English.  This procedural error was 
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harmful, as the parent was denied the ability to understand her rights or 

meaningfully participate in the IEP process. 

 

Conway v. Board of Educ. of Northport-East Northport Sch. Dist., 67 IDELR 16 

(E.D. N.Y. 2016).  In a failure to exhaust administrative remedies case, the parent 

could not claim that she never received notice of her right to file for a due process 

hearing where the evidence showed that the district provided such  notice.  

Indeed, the district documented each instance in which it provided the parent a 

copy of her procedural safeguards under the IDEA.  The first notice accompanied 

a prior written notice form regarding a referral for an evaluation and request for 

consent, and another was provided along with April 2013 IEP team findings 

regarding the student’s eligibility for services.  Because the parent had adequate 

notice of her rights, her argument that exhaustion of administrative remedies 

would be futile is rejected. 

 

12. DO Implement Appropriate Procedures for Recording of IEP Meetings 

 

Parental requests/demands to record IEP meetings continues to come up as an issue.  IDEA does 

not address the right of parents to record IEP meetings and, essentially, it is left to the discretion 

of states and/or school districts.  It is clear, however, that any policy that would prohibit 

recording must take into consideration a situation where a parent may need to record in order to 

fully participate in the meeting: 

 

Letter to Savit, 67 IDELR 216 (OSEP 2016).  States have the discretion to put 

criteria in place regarding audio or video recording of IEP team meetings, which 

may include a requirement for parents to notify the district a certain number of 

days in advance of the meeting that he/she plans to record it.  However, a district 

will need to take such a requirement into account when deciding how much notice 

to provide a parent of an IEP meeting in order to schedule the meeting at a time 

that allows the parent to meet the notice requirement and fully participate in the 

meeting.  In addition, a school district may suspend the recording of an IEP 

meeting it if determines that it is not necessary in order for the parent to fully 

understand the meeting.  However, it must ensure that doing so will not interfere 

with the parent’s understanding of the IEP, the IEP process, or other procedural 

safeguards under the IDEA. 

 

V.W. v. Favolise, 131 FRD 654 (D. Conn. 1990).  Under the Act, "participation 

means something more than mere presence," and the parents' right to effectively 

participate clearly encompasses the right to record IEP meetings.  Thus, where 

parents did not understand, they should have been allowed to tape record the 

meeting.   

 

E.H. v. Tirozzi, 735 F. Supp. 53 (D. Conn. 1990).  The mother of a student  with 

Down's Syndrome was a native of Denmark and had great difficulty 

understanding English and requested a tape recording of IEP meetings, but the 

student's teacher objected.  A district must take all necessary steps to ensure that a 
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parent comprehends the IEP process and, thus, for this limited English-proficient 

parent, a tape recording would be required.   

 

Letter to Connelly, 16 EHLR 1080 (OSEP 1990).  OSEP cannot authorize, require 

or prohibit the use of videotape equipment at an IEP meeting.  OSEP's informal 

position is, however, that videotaping should be permitted whenever any party at 

an IEP meeting requests it.   

 

Letter to Anonymous, 40 IDELR 70 (OSEP 2003).  State educational agencies 

have the option of allowing, prohibiting or limiting the audio or video recording 

of IEP meetings but if limitations are placed upon parents, there must be 

exceptions for recordings necessary for parents to understand the IEP or process.  

If recordings are made, they are education records under FERPA and IDEA.   

 

Horen v. Board of Educ. of City of Toledo Pub. Sch. Dist., 53 IDELR 79 (N.D. 

Ohio 2009).  Parents’ claim that they were entitled to record their daughter’s IEP 

sessions is rejected.  As OSEP has indicated, if a public agency has a policy that 

prohibits or limits the use of recording devices at IEP meetings, that policy must 

provide for exceptions only if they are necessary to ensure that the parent 

understands the IEP or the IEP process or to ensure other parental rights under 

IDEA.  Where these parents have not contended that they fall within an exception 

to the district’s no-recording rule, the district did not violate IDEA when it 

refused to proceed with an IEP meeting unless the parents agreed not to record the 

discussions.   

 

 

 


