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I. INTRODUCTION 

 

One of the most challenging issues that school administrators and other educators face in the area 

of special education law is discipline.  The laws and rules are complex and, in some instances, 

seem unworkable and unrealistic.  What disciplinary consequences can be imposed for violations 

of the student code of conduct by a student with a disability?  This session will address the 

general legal Rules of Discipline, including the use of suspension, expulsion and other 

disciplinary removals under the IDEA and Section 504 and some of the practical implications of 

these Rules.   

 

II. RELEVANT STATUTES 

 

A. The Individuals with Disabilities Education Act (IDEA), 20 U.S.C. § 1400, et seq. 

 

On July 1, 2005, the latest version of the IDEA—the 2004 IDEA Amendments—went into effect.  

Almost two years after the 2004 IDEA Amendments were issued, the U.S. Department of Education 

issued final federal regulations to implement the statutory changes.  These regulatory provisions 

became effective on October 13, 2006.  In both the statute and the regulations, there are specific 

provisions relative to the issue of discipline of students with disabilities. 

 

B. Section 504 of the Rehabilitation Act of 1973 (Section 504), 29 U.S.C. § 794 and the 

Americans with Disabilities Act (ADA), 42 U.S.C. § 12101, et seq. 

 

These antidiscrimination statutes prohibit discrimination solely on the basis of disability through the 

use of disciplinary exclusion or removal from school.  The Office for Civil Rights (OCR) is the 

federal agency that enforces school system compliance with Section 504 and the ADA. 
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III. THE GENERAL LEGAL RULES OF DISCIPLINE FOR STUDENTS WITH 

DISABILITIES 

 

RULE #1: ALL STUDENTS—THOSE WITH DISABILITIES AND THOSE 

WITHOUT—ARE ENTITLED TO CERTAIN RIGHTS BEFORE THEY 

CAN BE EXCLUDED FROM PUBLIC SCHOOL FOR ANY PERIOD OF 

TIME FOR DISCIPLINARY REASONS. 

 

Relevant Judicial Authority 

 

Mills v. Bd. of Educ. of the District of Columbia, 348 F. Supp. 866 (D. D.C. 1972). 

 

Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 729 (1975). 

 

 a. For exclusions for 10 days or less: 

 

  i. oral or written notice of charges  

  ii. chance to present side of story 

 

 b. For exclusion for more than 10 days: 

 

  i. opportunity to secure counsel 

  ii. confront and cross-examine witnesses 

  iii. opportunity for a more formal hearing process 

   

RULE #2: SCHOOL PERSONNEL MAY CONSIDER ANY UNIQUE 

CIRCUMSTANCES ON A CASE-BY-CASE BASIS WHEN 

DETERMINING WHETHER TO ORDER A CHANGE OF PLACEMENT 

FOR A STUDENT WITH A DISABILITY WHO VIOLATES A CODE OF 

STUDENT CONDUCT. 

 

IDEA:  Authority of school personnel 

 

School personnel “may consider any unique circumstances on a case-by-case basis when 

determining whether to order a change in placement for a child with a disability who violates a 

code of student conduct.”  20 U.S.C. § 1415(k)(1)(A).   

 

 Burning Question:  What is that supposed to mean? 

 

RULE #3: SCHOOL PERSONNEL MAY REMOVE A STUDENT WITH A 

DISABILITY WHO VIOLATES THE CODE OF CONDUCT FROM 

HIS/HER CURRENT PLACEMENT TO AN APPROPRIATE INTERIM 

ALTERNATIVE EDUCATIONAL SETTING, ANOTHER SETTING, OR 

SUSPENSION, FOR NOT MORE THAN 10 SCHOOL DAYS. 
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IDEA: 

 

School personnel under this subsection may remove a child with a disability who violates a code 

of student conduct from his or her current placement to an appropriate interim alternative 

educational setting, another setting, or suspension, for not more than 10 school days (to the 

extent such alternatives are applied to nondisabled children).   20 U.S.C. § 1415(k)(1)(B). 

 

          Burning Question:  Is that 10 school days at a time, per incident, or per school year? 

 

RULE #4: ANY DISCIPLINARY REMOVAL OF A STUDENT WITH A 

DISABILITY FROM THE CURRENT PLACEMENT FOR MORE THAN 

10 CONSECUTIVE SCHOOL DAYS IS A “CHANGE OF PLACEMENT” 

FOR THE STUDENT. 

 

IDEA regulatory “clarification” 

 

For purposes of removals of a child with a disability from the child’s current educational 

placement, a change of placement occurs if the removal is for more than 10 consecutive school 

days.  34 C.F.R. § 300.536(a)(1).   

  

Relevant Judicial Decisions 

 

Stuart v. Nappi, 443 F. Supp. 1235 (D. Conn. 1978).  A disciplinary exclusion of a student with a 

disability for more than 10 consecutive days constitutes a change in placement. 

 

RULE #5: DISCIPLINARY REMOVALS OF A STUDENT WITH A DISABILITY 

FOR MORE THAN 10 TOTAL DAYS IN A SCHOOL YEAR MIGHT BE A 

“CHANGE OF PLACEMENT” FOR THE STUDENT, DEPENDING ON 

THE PATTERN OF REMOVALS. 

 

IDEA regulatory “clarification” 

 

For purposes of removals of a child with a disability from the child’s current educational 

placement, a change of placement occurs if the child has been subjected to a series of removals 

that constitute a pattern because the series of removals total more than 10 school days in a school 

year; because the child’s behavior is substantially similar to the child’s behavior in previous 

incidents that resulted in the series of removals; and because of such additional factors as the 

length of each removal, the total amount of time the child has been removed, and the proximity 

of the removals to one another.  34 C.F.R. § 300.536(2).   

 

RULE #6: DISCIPLINARY REMOVALS OF A STUDENT WITH A DISABILITY 

THAT ARE NOT NECESSARILY CALLED “SUSPENSION” MAY 

LIKELY BE COUNTED AS “CHANGE OF PLACEMENT” DAYS FOR 

THE STUDENT. 
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Relevant Judicial/Agency Decisions 

 

Sherry v. New York State Educ. Dept., 479 F. Supp. 1328 (W.D. N.Y. 1979).  School agency 

cannot refer to a removal as a "short-term suspension" when it really amounted to an indefinite 

removal. 

 

 “Constructive eviction” suspensions 

 

 “This is not a suspension, but – 

 

1. please keep Susie home for five days for a ‘cool-off period.’” 

 

2. don’t come back without mom and dad for a conference.” 

 

3. don’t come back without your medication.” 

 

4. you need to come up here and get him every day at noon…we just can’t 

handle him in the afternoons.” 

 

5. don’t come back without a psychiatric evaluation.” 

 

6. if you don’t agree to keep him home, we will have to call the cops.” 

 

RULE #7: SCHOOL PERSONNEL HAVE THE AUTHORITY TO REMOVE A 

STUDENT WITH A DISABILITY FROM HIS/HER CURRENT 

PLACEMENT FOR UP TO TEN SCHOOL DAYS AND FOR 

ADDITIONAL DAYS FOR SUBSEQUENT INCIDENTS, AS LONG AS A 

CHANGE OF PLACEMENT DOES NOT OCCUR. 

 

IDEA regulatory “clarification” 

 

School personnel may remove a child with a disability who violates a code of student conduct 

from his or her current placement to an appropriate interim alternative educational setting, 

another setting, or suspension, for not more than 10 consecutive school days (to the extent those 

alternatives are applied to children without disabilities), and for additional removals of not more 

than 10 consecutive school days in that same school year for separate incidents of misconduct (as 

long as those removals do not constitute a change of placement).  34 C.F.R. § 300.530 (b). 

  

Judicial/agency decisions 

 

Joshua S. v. Sch. Bd. of Indian River County, 37 IDELR 218 (M.D. Fla. 2002). Even though 

student was suspended for a total of 26 days, pattern of disciplinary exclusions did not constitute 

an inappropriate “change in placement” for the student based upon the facts of this case.  
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Student W. v. Puyallup Sch. Dist. No. 3, 31 F.3d 1489 (9th Cir. 1994).  Guidelines which 

allowed for 15 days of suspension per semester satisfied requirements of OCR to monitor change 

in placement, where each suspension triggered a meeting of the multidisciplinary team. 

 

RULE #8: WITHIN 10 DAYS OF A DECISION TO MAKE A DISCIPLINARY 

CHANGE OF PLACEMENT, A MANIFESTATION DETERMINATION 

MUST BE MADE. 

 

Origin of the manifestation requirement 

 

OCR Staff Memorandum, 307 EHLR DEC. 05 (OCR 1988).  Section 504 prohibits 

discrimination on the basis of disability.  Thus, when a disabled student is excluded from school 

for disciplinary purposes, the school must ensure that it is not excluding the student based upon 

behavior that is a manifestation of the student’s disability. 

 

S-1 v. Turlington, 635 F.2d 342 (5th Cir. 1981). 

 

IDEA: 

 

[W]ithin 10 school days of any decision to change the placement of a child with a disability 

because of a violation of a code of student conduct, the local educational agency, the parent and 

relevant members of the IEP Team (as determined by the parent and local educational agency) 

shall review all relevant information in the student’s file, including the child’s IEP, any teacher 

observations, and any relevant information provided by the parents to determine: 

 

 (i) If the conduct in question was caused by, or had a direct and substantial 

 relationship to, the child’s disability; or 

 

 (ii) if the conduct in question was the direct result of the local educational agency’s 

 failure to implement the IEP. 

 

If the local educational agency, the parent, and relevant members of the IEP Team determine that 

either [(i) or (ii) above] is applicable for the child, the conduct shall be determined to be a 

manifestation of the disability.  20 U.S.C. § 1415(k)(1)(E).  Thus, continuing to use disciplinary 

removals to change the placement would be prohibited. 

 

IDEA regulatory “clarification” 

 

The regulations provide that, if the school system, the parent, and members of the child’s IEP 

Team determine that the child’s behavior was the direct result of the system’s failure to 

implement the child’s IEP, the system must take immediate steps to remedy those deficiencies.  

34 C.F.R. § 300.530(e)(3).   
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RULE #9: WHERE A STUDENT’S BEHAVIOR IS FOUND TO BE A 

MANIFESTATION, THE IEP TEAM SHALL ENSURE THAT AN FBA 

AND BIP ARE DONE AND RETURN THE STUDENT TO THE 

PLACEMENT FROM WHICH THE STUDENT WAS REMOVED (WITH 

NO FURTHER DISCIPLINARY REMOVAL), UNLESS THE PARENT 

AND THE SCHOOL SYSTEM AGREE TO A CHANGE OF 

PLACEMENT. 

IDEA: 

 

If the local educational agency, the parent, and relevant members of the IEP Team make the 

determination that the conduct was a manifestation of the child’s disability, the IEP Team shall: 

 

 (i) conduct a functional behavioral assessment, and implement a behavioral 

 intervention plan for such child, provided that the local educational agency had 

 not conducted such assessment prior to such determination before the behavior 

 that resulted in a change of placement (one that would exceed 10 days or a 45-day 

 interim alternative placement); 

 

 (ii) in the situation where a behavioral intervention plan has been developed, review 

 the behavioral intervention plan if the child already has such a behavioral 

 intervention plan, and modify it, as necessary, to address the behavior; and 

 

 (iii) return the child to the placement from which the child was removed, unless the 

 parent and the local educational agency agree to a change of placement as part of 

 the modification of the behavioral intervention plan.   

 

20 U.S.C. § 1415(k)(1)(F).   

 

RULE #10: EVEN WHERE NO MANIFESTATION IS FOUND AND PLACEMENT IS 

CHANGED VIA DISCIPLINARY REMOVAL, THE STUDENT STILL 

MUST CONTINUE TO RECEIVE “FAPE” DURING THE REMOVAL 

PERIOD AND, IF APPROPRIATE, AN FBA AND BIP MUST BE DONE. 

 

IDEA: 

 

A child with a disability who is removed from the current placement [under subparagraph G, 

which allows for removal for not more than 45 school days, whether the behavior is a 

manifestation or not; or under subparagraph C, which allows removals exceeding 10 school days 

where there is no manifestation] shall: 

 

(i) continue to receive educational services so as to enable the child to continue to 

participate in the general education curriculum, although in another setting, and to 

progress toward meeting the goals set out in the child’s IEP; and 
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(ii) receive, as appropriate, a functional behavioral assessment, behavioral 

intervention services and modifications, that are designed to address the behavior 

violation so that it does not recur.  20 U.S.C. § 1415(k)(1)(D). 

 

RULE #11: AFTER A STUDENT WITH A DISABILITY HAS BEEN REMOVED FOR 

DISCIPLINARY REASONS FOR 10 SCHOOL DAYS IN THE SAME 

SCHOOL YEAR, THE STUDENT MUST RECEIVE “FAPE’ DURING 

SUBSEQUENT DISCIPLINARY REMOVALS. 

 

 IDEA regulatory “clarification”   

 

The IDEA regulations provide that after a child with a disability has been removed from his or 

her current placement for 10 school days in the same school year, if the current removal is for 

not more than 10 consecutive school days and is not a change of placement, school personnel, in 

consultation with at least one of the child’s teachers, determine the extent to which services are 

needed so as to enable the child to continue to participate in the general education curriculum, 

although in another setting, and to progress toward meeting the goals set out in the child’s IEP.  

34 C.F.R. § 300.530(d)(3). 

 

 What level of services constitutes FAPE for the student who is “expelled” or 

removed when there is no manifestation? 

 

Farrin v. Maine Sch. Admin. Dist. No. 59, 165 F.Supp.2d 37 (D. Me. 2001).  An “expulsion IEP” 

was upheld where it afforded opportunity for student to continue to “progress” in the general 

curriculum.  The fact that art, computer and physical education were not included did not 

foreclose student’s ability to obtain the credits or skills needed to graduate later.  In addition, 

these were not courses that student needed to advance to the 9th grade. 

 

OSEP Commentary:  US DOE clarified in the commentary to the 2006 regulations that services 

so as to enable the child “to continue to participate in the general educational curriculum” does 

not mean “that a school or district must replicate every aspect of the services that a child would 

receive if in his or her normal classroom.  For example, it would not generally be feasible for a 

child removed for disciplinary reasons to receive every aspect of the services that a child would 

receive if in his or her chemistry or auto mechanics classroom, as these classes generally are 

taught using a hands-on component or specialized equipment or facilities.”  71 Fed. Reg. 46716. 

 

In subsequent commentary, DOE clarified further that: 

 

while children with disabilities removed for more than 10 school days in a school 

year for disciplinary reasons must continue to receive FAPE, we believe the Act 

modifies the concept of FAPE in these circumstances to encompass those services 

necessary to enable the child to continue to participate in the general curriculum, 

and to progress toward meeting the goals set out in the child’s IEP.  An LEA is 

not required to provide children suspended for more than 10 school days in a 

school year for disciplinary reasons, exactly the same services in exactly the same 

settings as they were receiving prior to the imposition of discipline.  However, the 
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special education and related services the child does receive must enable the child 

to continue to participate in the general curriculum, and to progress toward 

meeting the goals set out in the child’s IEP.   

 

71 Fed. Reg. 46716. 

 

RULE #12: IN GENERAL, NO MATTER HOW DANGEROUS OR DISRUPTIVE A 

STUDENT IS, A SCHOOL SYSTEM STILL MAY NOT BYPASS THE 

DISCIPLINARY CHANGE OF PLACEMENT PROCEDURAL HOOPS. 

 

Historical and Relevant Judicial Authority 

 

Honig v. Doe, 484 U.S. 305 (1988).  If alternative strategies for dealing with behavioral 

problems are not effective and removal for up to 10 days is not sufficient, school system can seek 

a restraining order to make the change in placement for the student while due process procedures 

are pending.   

 

RULE #13: SCHOOL PERSONNEL MAY REMOVE A STUDENT WITH A 

DISABILITY TO AN INTERIM ALTERNATIVE EDUCATIONAL 

SETTING (IAES) FOR NOT MORE THAN 45 SCHOOL DAYS WITHOUT 

REGARD TO MANIFESTATION IN CASES INVOLVING WEAPONS, 

DRUGS OR SERIOUS BODILY INJURY. 

 

IDEA: 

 

School personnel may remove a student to an interim alternative educational setting for not more 

than 45 school days without regard to whether the behavior is determined to be a manifestation 

of the child’s disability, in cases where a child— 

 

 (i) carries or possesses a weapon to or at school, on school premises, or to or at a school 

function under the jurisdiction of a State or local educational agency; 

 

 (ii) knowingly possesses or uses illegal drugs, or sells or solicits the sale of a controlled 

substance, while at school, on school premises, or at a school function under the 

jurisdiction of a State or local educational agency; or  

 

 (iii) has inflicted serious bodily injury on another person while at school, on school 

premises, or at a school function under the jurisdiction of a State or local educational 

agency.  20 U.S.C. § 1415(k)(1)(G). 

 

The 45-day “interim alternative educational setting” must allow the child to continue to receive 

educational services that will enable the child to continue to participate in the general education 

curriculum, although in another setting, and to progress toward meeting the goals set out in the 

child’s IEP.  In addition, the child will receive, as appropriate, an FBA and behavioral 

intervention services and modifications designed to address the behavior violation so that it does 

not recur.  34 C.F.R. § 300.530(d)(1)(i) and (ii). 
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The IEP Team determines what are to be the appropriate services in the 45-day placement.  34 

C.F.R. § 300.530(d)(5). 

 

RULE #14: A PARENT WHO DISAGREES WITH A DISCIPLINARY REMOVAL 

DECISION OR A SCHOOL SYSTEM THAT BELIEVES THAT 

MAINTAINING THE CURRENT PLACEMENT OF A STUDENT WITH 

A DISABILITY IS SUBSTANTIALLY LIKELY TO RESULT IN INJURY 

MAY REQUEST AN EXPEDITED DUE PROCESS HEARING. 

 

IDEA: 

 

The parent of a child with a disability who disagrees with any decision regarding placement, or 

the manifestation determination…, or a local educational agency that believes that maintaining 

the current placement is substantially likely to result in injury to the child or others, may request 

a hearing. 20 U.S.C. § 1415(k)(3). 

 

When an appeal…has been requested by either the parent or the local educational agency, the 

State or local educational agency shall arrange for an expedited hearing, which shall occur within 

20 school days of the date the hearing is requested and shall result in a determination within 10 

school days after the hearing.  20 U.S.C. § 1415(k)(4)(B). 

 

IDEA regulatory “clarification” 

 

The SEA or LEA must arrange for an expedited hearing, which must occur within 20 school 

days of the date the hearing is requested and must result in a determination within 10 school days 

after the hearing. 

 

(i)  A resolution session meeting must occur within seven (7) days of the date the hearing 

is requested, and 

 

(ii)  The hearing may proceed unless the matter has been resolved to the satisfaction of 

both parties within fifteen (15) days of receipt of the hearing request. 

 

For an expedited hearing, a State may provide that the time periods for hearing procedures are 

not less than two business days. 

 

A State may establish different procedural rules for expedited hearings under this section than it 

has established for due process hearings under §§300.511 through 300.513. 

 

RULE #15: IN AN EXPEDITED HEARING, THE HEARING OFFICER MAY 

EITHER ORDER THE RETURN OF THE STUDENT TO THE 

PLACEMENT FROM WHICH THE STUDENT WAS REMOVED OR 

ORDER A CHANGE OF PLACEMENT TO AN APPROPRIATE 

INTERIM ALTERNATIVE EDUCATIONAL SETTING FOR NOT MORE 

THAN 45 SCHOOL DAYS. 
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IDEA: 

 

A special education due process hearing officer shall hear and make a determination [as to the 

parent or local educational agency’s request].  In making the determination…, the hearing officer 

may order a change of placement of a child with a disability.  In such situations, the hearing 

officer may— 

 

 (i) return a child with a disability to the placement from which the child was 

 removed; or  

 

 (ii) order a change in placement of the child with a disability to an appropriate interim 

 alternative educational setting for not more than 45 school days if the hearing 

 officer determines that maintaining the current placement of such child is 

 substantially likely to result in injury to the child or to others. 

 

RULE #16: WHEN A DUE PROCESS HEARING IS INITIATED REGARDING 

DISCIPLINE, THE STUDENT WILL REMAIN IN THE INTERIM 

ALTERNATIVE EDUCATIONAL SETTING PENDING THE 

EXPEDITED DECISION OF THE HEARING OFFICER OR UNTIL THE 

EXPIRATION OF THE PLACEMENT CHANGE, WHICHEVER 

OCCURS FIRST, UNLESS THE PARENT AND THE SCHOOL SYSTEM 

AGREE OTHERWISE. 

IDEA: 

 

When an appeal…has been requested by either the parent or the local educational agency— 

 

 the child shall remain in the interim alternative educational setting pending the decision 

of the hearing officer or until the expiration of the time period [for which a change in 

placement has exceeded 10 school days], whichever occurs first, unless the parent and 

agency agree otherwise.  20 U.S.C. § 1415(k)(4)(A).   

 

IV. SOME PRACTICAL IMPLICATIONS OF THE DISCIPLINE RULES 

 

A. Is the Transfer of a Student to Another School a Change of Placement? 

 

Jennings v. Fairfax Co. Sch. Bd., 37 IDELR 68 (4th Cir. 2002).  Change in location is not a 

change of placement, as long as the IEP services/placement are the same at the new site. 

 

Wilson v. Fairfax Co. Sch. Bd., 38 IDELR 39 (E.D. Va. 2002).  Reassignment of student to 

another elementary school with same program, service and teacher is not a change of placement. 

 

B. How are bus suspensions to be counted toward the change in placement question? 

 

In the commentary issued with the 2006 regulations, the U.S. Department of Education 

commented that “[w]hether a bus suspension would count as a day of suspension would depend 

on whether the bus transportation is a part of the child’s IEP.  If the bus transportation were a 
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part of the child’s IEP, a bus suspension would be treated as a suspension…unless the public 

agency provides the bus service in some other way.”  US DOE goes on to note that where the bus 

transportation is not a part of the child’s IEP, it is not a suspension.  “In those cases, the child 

and the child’s parent have the same obligations to get the child to and from school as a 

nondisabled child who has been suspended from the bus.  However, public agencies should 

consider whether behavior on the bus is similar to behavior in the classroom that is addressed in 

an IEP and whether the child’s behavior on the bus should be addressed in the IEP or a 

behavioral intervention plan for the child.”  71 Fed. Reg. 46715. 

 

Relevant Decisions 

 

Letter to Sarzynski, 59 IDELR 141 (OSEP 2012).  Just because a parent decides to drive her 

child to school during a bus suspension, a district cannot bypass a MD review.  If a student 

receives transportation as a related service and the district provides no alternative transportation, 

a bus suspension is a removal that triggers an MD review if it constitutes a change of placement.  

 

Questions and Answers on Serving Children with Disabilities Eligible for Transportation, 53 

IDELR 268 (OSERS 2009).  Disciplinary removal from  the bus is a change of placement for 

purposes of triggering an MD review if transportation is required by the student’s IEP and it 

continues for more than 10 school days or is part of a pattern of exclusions of more than 10 days. 

In that case, the MD team must convene within 10 days of the suspension decision to determine 

whether the conduct is a manifestation of the child’s disability.  In addition, when a district 

evaluates whether a bus suspension is part of a pattern of removals, it must consider prior 

instances in which the student was suspended from instruction.  Similarly, in assessing whether 

an instructional suspension is part of a pattern, the district must factor in prior bus suspensions. 

 

Conecuh County (AL) Sch. Dist., 35 IDELR 193 (OCR 2001).  School district did not violate 

student’s rights under Section 504 when it did not hold a manifestation determination meeting 

prior to barring student from riding the bus for violating bus rules and yelling obscenities at the 

bus driver.  The district’s policy indicated that riding the bus was a “privilege” that could be 

revoked for failure to adhere to school rules, and the student’s IEP did not include transportation 

as a related aid or service.   

 

Buncombe County Sch. Dist., 23 IDELR 364 (OCR 1995).  If bus suspension results in failure to 

implement IEP, it counts toward 10-day rule for change of placement.   

 

OCR Letter of Finding:  20 IDELR 1358 (OCR 1993).  Bus driver must discipline student 

according to strategies indicated on IEP and cannot use own techniques.   

 

C. How are In-school/In-house suspension days to be counted? 

 

In the commentary to the regulations, US DOE also reiterated its “long term policy” that an in-

school suspension would not be considered a part of the days of suspension toward a change in 

placement “as long as the child is afforded the opportunity to continue to appropriately 

participate in the general curriculum, continue to receive the services specified on the child’s 
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IEP, and continue to participate with nondisabled children to the extent they would have in their 

current placement.”  71 Fed. Reg. 46715.   

 

D. How are partial removals/suspensions counted? 

  

In the regulatory commentary, the U.S. Department of Education stated that  “portions of a 

school day that a child has been suspended may be considered as a removal in determining 

whether there is a pattern of removals” that constitutes a change in placement.  71 Fed. Reg. 

46715. 

 

Letter to Mason, 72 IDELR 192 (OSEP 2018).  Shortened school days that are imposed 

repeatedly as a disciplinary measure could count in creating a “pattern” of removals that are a 

change of placement that would trigger the IDEA’s procedural protections, including a 

manifestation determination.  For a student who was subjected to an administratively shortened 

day to address his behavior and it was done outside the IEP team process, those shortened days 

may count in determining whether a pattern of removals constituting a change of placement 

occurred.  It is up to a district to determine on a case-by-case basis whether a pattern or removal 

exists that would trigger a manifestation determination. 

  

E. What about sending a student home for head lice? 

 

Souderton Area Sch. Dist. v. Elizabeth S., 38 IDELR 244, 820 A.2d 863 (Pa. Comm. Ct. 2003).  

Exclusion of 6th grader with head lice for 19 days does not trigger IDEA’s change in placement 

provisions, because these are not disciplinary removals. 

 

F. How do you discipline students who are in tuition-based summer school?  What 

 about those who are receiving ESY services?  

 

Following the rationale of the regulations, the discipline regulations apply only if the removal 

would constitute a “change of placement” for the student.  Thus, if “summer schooling” is part of 

an ESY program for a student and, therefore, is part of the student’s IEP-based placement, then a 

manifestation determination would be required prior to changing an ESY placement.  If the 

student is being removed from “plain old” summer school where an IEP is not being 

implemented, the school would simply have to ensure that the student is not discriminated 

against and that “reasonable accommodations” are made for the student’s disability during the 

summer school program. 

 

But see  LIH v. New York City Bd. of Educ., 33 IDELR 1 (E.D.N.Y. 2000).  Disabled students 

brought class action against school board, alleging that its policy of suspending students from 

summer school – an optional service offered by the school board – violated IDEA’s procedural 

safeguards.  Under the school board’s policy, students could be suspended or expelled from 

summer school at the discretion of administrator, had no right to appeal their decisions and were 

not entitled to manifestation determinations.  The class of students attended summer school but 

did not receive special education services while attending summer school, but the district court 

found that the students’ promotion to the next grade was “as a practical matter contingent upon 

the successful completion of summer school.”   Even though the students were not receiving 
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special education and related services under IDEA during summer school (the services in 

question were not ESY), the district court found that the protections of IDEA attached such that 

the students were entitled to manifestation determinations and procedural safeguards under 

IDEA before the school board could suspend or expel the students from summer school. 

 

G. What are a school system’s responsibilities to its students who are in programs 

operated by other agencies? 

 

Under Section 504, a school system may not contract with an agency that discriminates on the 

basis of disability. 

 Shelby Co. (TN) Sch. Dist., 35 IDELR 228 (OCR 2001).  After the YMCA excluded an autistic 

preschooler for behavioral incidents relating to his disability, the school district resolved a 

discrimination complaint by agreeing to ensure that the YMCA (a private agency with which the 

district contracted for preschool services) re-enrolled the student and made appropriate 

modifications to its policies. 

 

H. How do you discipline students who are in the evaluation process and are not yet 

identified as disabled? 

 

 Are regular education students that are in an RTI process covered? 

 

The IDEA provides for the ability of regular education students to assert IDEA’s protections 

where there is knowledge that the child was a child with a disability before the behavior that 

precipitated the disciplinary action occurred.  

 

A local educational agency shall be deemed to have knowledge that a child is a child with a 

disability if, before the behavior that precipitated the disciplinary action occurred— 

 

 (i) the parent of the child has expressed concern in writing to supervisory or 

 administrative personnel of the appropriate educational agency, or a teacher of the 

 child, that the child is in need of special education and related services; 

 

 (ii) the parent of the child has requested an evaluation of the child pursuant to section 

 614(a)(1)(B) [request for initial evaluation]; or 

 

 (iii) the teacher of the child, or other personnel of the local educational agency, has 

 expressed specific concerns about a pattern of behavior demonstrated by the child, 

 directly to the director of special education of such agency or to other supervisory 

 personnel of the agency. 

 

Judicial Decisions 

 

G.R. v. Colonial Sch. Dist., 74 IDELR 7 (E.D. Pa. 2019).  District did not err when it expelled 

the general education high school student for a year for bringing a knife to school without first 

conducting a manifestation determination.  While a general education student may be entitled to 

disciplinary protections under IDEA if the district had knowledge that the student had a potential 
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disability, such was not the case here.  Here, the district had no reason to believe that the student 

needed special education services due to a potential disability.  None of the student’s teachers 

expressed concerns about his grades or academic performance.  Indeed, during the student’s high 

school career, he received good grades, excelled in a vocational program focused on auto repair 

and achieved “proficient” and “advanced” scores on state standardized assessments.  Although 

the parents alleged that they frequently communicated with the district about the student’s 

academic troubles, those communications occurred while the student attended middle school and 

addressed the provision of general education interventions there.  In addition, records indicate 

that the parents never requested a special education evaluation or reported to the district that the 

student might need special education, even though their other two children receive IDEA 

services.  Because there was no reason to suspect that the student had a possible disability, the 

district was not required to conduct a manifestation determination prior to the expulsion.  The 

hearing officer’s decision upholding the expulsion is, therefore, upheld. 

 

Jackson v. Northwest Local Sch. Dist., 55 IDELR 104 (S.D. Ohio 2010).  School district missed 

the signs that a third-grader with ADHD could be a child with a disability and, therefore, was 

entitled to an MD review prior to expelling her for threatening behavior.  Where the district 

provided her with RTI interventions for two years with few gains and recommended that the 

student undergo a mental health evaluation, the district should have suspected that the student 

had a disability.   

 

S.W. v. Holbrook Pub. Schs., 221 F.2d 222 (D. Mass. 2002). A school district is not deemed to 

have knowledge that a student may be eligible as a student with a disability if the district has 

evaluated the child before the imposition of discipline and has found that the child is not eligible.  

However, if a school district has not conducted any requested or necessary evaluation, then stay-

put would apply to the imposition of discipline until after the evaluation/eligibility process is 

completed.  It is also important that student had failed all of her classes the previous year and her 

health record contained the notation that she took medication at home for ADD.  

 

Colvin v. Lowndes Co., 32 IDELR 32 (N.D. Miss. 2000).   Student who was not eligible for 

special education services, but whose parents had requested an evaluation that had never been 

acted upon by school system, was suspended for one year for possession of a knife at school 

under district’s “zero-tolerance” policy.  District court found that school violated student’s “stay 

put” rights by imposing disciplinary change in placement because it knew or should have known 

that the student had a suspected disability.  

 

Mr. & Mrs. R. v. West Haven Bd. of Educ., 36 IDELR 211 (D.C. Conn. 2002).  Parents seeking 

stay put to bar student’s disciplinary expulsion were denied an injunction because a verbal 

request that a guidance counselor “do something” was not sufficient to impute knowledge to the 

school system that the student had a disability.  In addition, the district demonstrated that the 

student’s behavior and academic performance were average.    

 

Rodirecus L. v. Waukegan School Dist. No. 60, 1996 WL 416467 (7th Cir. 1996).  Child not 

previously diagnosed with a disability is not entitled to preliminary injunction under stay-put 

provision to prevent expulsion where school officials had neither knowledge nor reasonable 

suspicion to based rational decision that child was in fact disabled and not one single individual, 
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teacher, guardian, parent or school official proposed or suggested that child needed special 

education. 

 

I. How do you discipline students who have been dismissed from special education? 

 

If a student is dismissed properly by an IEP Team, then the student is considered to be a regular 

education student and is disciplined accordingly.  In addition, parents can revoke consent to 

special education services.   

 

The U.S. Department of Education issued final regulations on December 1, 2008, which became 

effective on December 31, 2008 with respect to revocation of consent to services.  In relevant 

part, these regulations provide the following:   

 

§ 300.9 (c)(3) has been added and reads as follows:   

 

If the parent revokes consent in writing for their child’s receipt of special 

education services after the child is initially provided special education and 

related services, the public agency is not required to amend the child’s 

educational records to remove any references to the child’s receipt of special 

education and related services because of the revocation of consent. 

 

§ 300.300 has been amended and now reads as follows: 

 

(3) If the parent of a child fails to respond to a request for, or refuses to consent 

to, the initial provision of special education and related services, the public 

agency— (i) May not use the procedures in subpart E of this part (including the 

mediation procedures under § 300.506 or the due process procedures under §§ 

300.507 through 300.516) in order to obtain agreement or a ruling that the 

services may be provided to the child; (ii) Will not be considered to be in 

violation of the requirement to make FAPE available to the child because of the 

failure to provide the child with the special education and related services for 

which the parent refuses to or fails to provide consent; and (iii) Is not required to  

convene an IEP Team meeting or develop an IEP under §§ 300.320 and 300.324 

for the child. 

 

(4) If, at any time subsequent to the initial provision of special education and 

related services, the parent of a child revokes consent in writing for the continued 

provision of special education and related services, the public agency— (i) May 

not continue to provide special education and related services to the child, but 

must provide prior written notice in accordance with § 300.503 before 

ceasing the provision of special education and related services; (ii) May not 

use the procedures in subpart E of this part (including the mediation procedures 

under § 300.506 or the due process procedures under §§ 300.507 through 

300.516) in order to obtain agreement or a ruling that the services may be 

provided to the child;  (iii) Will not be considered to be in violation of the 

requirement to make FAPE available to the child because of the failure to provide 
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the child with further special education and related services; and (iv) Is not 

required to convene an IEP Team meeting or develop an IEP under §§ 300.320 

and 300.324 for the child for further provision of special education and related 

services. 

 

Importantly, a school system will not be deemed to have knowledge that the child is a child with 

a disability if the parent has not allowed an evaluation or has refused services or the child has 

been  evaluated and it was determined that the child was not a child with a disability.  20 U.S.C. 

§ 1415(k)(5)(A)-(C). 

 

Note: An unanswered question currently is whether a student who has been dismissed from 

special education via parental revocation of consent is entitled to disciplinary protections under 

Section 504. 

 

J. Must suspension days from a previous school year be considered in the present 

school year as part of “change of placement”? 

 

OCR Memorandum, 307 EHLR DEC. 07 (OCR 1989).  In determining the number of days of 

exclusion in a particular school year, school system need not count days of exclusion in a 

previous school year; however, in determining whether a series of suspensions creates a pattern 

of exclusions that constitutes a significant change of placement, school may consider other 

relevant facts, such as the pattern of exclusions in the previous school year, the evaluation, and 

the IEP. 

 

K. How do we handle truancy issues? 

 

Clearly, truancy could be considered a behavior that “impedes a child’s learning” that needs to 

be addressed by a student’s IEP or 504 team.   It could also trigger the IDEA’s “child-find” duty 

to refer a student for an evaluation where there is reason to believe the absences are linked to a 

disability and that there may be a need for special education services.  In Department of Educ. v. 

Cari Rae S., 35 IDELR 90 (D. Hawaii 2001), for example, the court held that a student’s 159 

absences, numerous behavioral referrals and failing grades should have triggered referral during 

the student’s sophomore year.  See also Broward Co. (FL) Sch. Dist., 61 IDELR 265 (OCR 

2013) [Because it failed to evaluate two often-absent kindergartners within a reasonable period 

after learning that they were being treated for bipolar disorder, district violated its child find 

duty]; and Hilliard City Sch. Dist., 60 IDELR 58 (SEA OH 2012) [district violated child-find 

where private evaluation reports clearly linked the student's attendance problems with 

disabilities]. 

 

It is important to note that where a judge or hearing officer views the truancy to be the result of 

social maladjustment or family or social circumstances, he is likely to conclude that the district 

had no duty to refer the student.  See W.G. v. New York City Dept. of Educ., 56 IDELR 

260 (S.D. N.Y. 2011) [student's behaviors, which included truancy, defiance and refusing to 

learn, were the result of social maladjustment, not depression] and Southwest Indep. Sch. 

Dist., 39 IDELR 203 (SEA Tex. 2003) [district did not violate child-find with respect to student 

http://www.specialedconnection.com/LrpSecStoryTool/servlet/GetCase?cite=61+IDELR+265


 

 

 

17 

whose social and family circumstances caused her to attend just 16 days of school from January 

to September 2002]. 

 

For a student who is eligible under the IDEA and whose truancy adversely affects learning, the 

duty to address the absences in the IEP may exist regardless of whether it stems from a disability. 

In Pocono Mountain Sch. Dist., 12 ECLPR 14 (SEA Pa. 2014), a district that addressed a 

kindergartener’s absenteeism “early and often” established that it did not deny the child FAPE.  

The hearing officer noted that the district responded to the student’s sporadic attendance in 

numerous ways, including assigning an individual to monitor the student for seizure activity, 

developing a seizure action plan and placing the student in a small-group setting.   

 

In Downingtown Area Sch. Dist., 113 LRP 34703 (SEA Pa. 2013), the parents alleged that the 

district denied the student FAPE because it referred them to a truancy judge without addressing 

the truancy through interventions.   In rejecting the parents’ claim, the hearing officer noted that 

the district took a variety of steps to secure the student’s attendance long before it 

filed truancy charges, including by developing multiple attendance plans, providing small-group 

therapy and having the parents call the assistant principal when the student was refusing to leave 

home.  Only after its varied efforts failed and the parents’ cooperation waned did the district file 

a truancy petition.  See also, Urban Pathways Charter Sch., 112 LRP 27526 (SEA Pa. 2012). 

 

L. What if a student commits a crime off-campus? 

 

Many school districts have a “policy” or unwritten practice of automatic change of placement to 

an alternative school or other alternative placement when a student is known to have committed 

a certain crime off-campus.  However, this is a change of placement that must be made by the 

student’s IEP team and through the IEP team process, notwithstanding what typical “policy” 

might be. 

 

M. Can a student be placed in the sheriff's office to receive services? 

 

Taylor v. Corinth Pub. Sch. Dist., 23 IDELR 1054 (N.D. Miss. 1996).  Court approved the IEP 

Team’s temporary placement of a student with emotional disturbance and a behavior disorder in 

a classroom maintained in the sheriff's office. 

 

N. Can medication of a disruptive student be required? 

 

The IDEA and the regulations specifically provide that the SEA must prohibit State and LEA 

personnel from requiring parents to obtain a prescription for substances identified under 

schedules I, II, III, IV, or V in section 202(c) of the Controlled Substances Act (21 U.S.C. 

812(c)) for a child as a condition of attending school, receiving an evaluation under §§300.300 

through 300.311, or receiving services under the Act.  However, nothing shall be construed to 

create a Federal prohibition against teachers and other school personnel consulting or sharing 

classroom-based observations with parents or guardians regarding a student's academic and 

functional performance, or behavior in the classroom or school, or regarding the need for 

evaluation for special education or related services.  34 C.F.R. § 300.174. 
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Valerie J. v. Derry Cooperative Sch. Dist., 771 F. Supp. 483 (D. N.H. 1991).  School district 

acted unreasonably in insisting that student’s IEP include requirement that student take Ritalin or 

similar drug as condition to receipt of services. 

 

O. Do the “change of placement” rules apply where a student is denied participation in 

graduation or another nonacademic or extracurricular activities for disciplinary 

purposes? 

 

Where the denial of “privileges” or participation in nonacademic activities is imposed, this 

would not ordinarily be considered a “change of placement.”  However, in denying participation 

in such activities, school agencies must ensure that such denial would not be discrimination 

solely on the basis of disability. 

 

Jefferson Co. Bd. of Educ. v. S.B., 56 IDELR 300 (N.D. Ala. 2011).  District was not required to 

allow a 12th-grader who was expelled for bringing a handgun to school to participate in his high 

school’s commencement ceremony.  Because there is no evidence that participation in 

graduation was necessary for the student’ to receive FAPE, the hearing officer’s decision that 

required it is rejected. 

 

Sumner Co. (TN) Sch. Dist, 36 IDELR 136 (OCR 2001).   School district did not discriminate by 

suspending a Section 504 student for carrying his diabetic testing supplies on his person when 

his Section 504 plan and school policy required him to keep the supplies in a locker.  It was not 

discrimination to prohibit the student, pursuant to school policy, from attending extra-curricular 

activities during the grading period in which he had been suspended. 

 

 

  


