
Top Ten Issues in Special 
Education 

Bullying and FAPE

Meaningful educational 
progress 

1. School officials (plus the IEP team)

2. Assess the impact of bullying on the 
student (academic and nonacademic)

3. Meeting to determine impact on the 
disability, not punishment for other students



Progress 

Is an evaluation necessary?

What additional information 
would be helpful?

Services 

Additional?

Different?

Additional supervision?

Placement 

Change necessary?

LRE!

Do not victimize the 
student any more



Prior Written Notice 

Make sure parents receive 
written information about 

changes

Train Staff 

Notify staff of any changes 
to the IEP

Notify staff of need to 
monitor the student

504 

Take actions against 
perpetrators

Investigate ALL complaints

Take seriously



Address Problem 
Behaviors 

Don’t wait for additional 
problems

Make sure students feel safe
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Understanding Section 504

Important Components

➢ The Rehabilitation Act of 1973, commonly referred to as “Section 504,” 
is a federal statute that prohibits discrimination against persons on 
the basis of their disability by institutions, that receive federal 
assistance. 

➢ Section 504’s purpose is, among other things, to assure that students 
with disabilities, their families and others have educational 
opportunities and benefits equal to those provided to non-disabled 
students. 

➢ If a student is covered by Section 504, the district must provide such 
accommodations as are necessary to ensure the student has equal 
access to services, programs or activities offered by the school.

What is Section 504?



IDEA 
❖ The student must have a 

disability (specific qualifying 
condition)  

❖ Some conditions require a 
doctor’s certification 

❖ The student’s disability must 
adversely affect educational 
performance 

❖ Comprehensive educational 
evaluation 

❖ Parent consent required 
❖ Strict timelines 
❖ Comes with Federal $$

Section 504 
❖ The student must have a 

physical or mental impairment 
❖ Doctor’s certification not 

required 
❖ The student’s disability must 

prevent equal access to or 
benefit from the school’s 
programs or services. 

❖ Evaluation using relevant 
information from a variety of 
sources. Decision by a group of 
knowledgeable persons. 

❖ Parent consent required 
❖ “Reasonable” timelines 
❖ No Federal $$

IDEA v. 504

● Must have written parent consent for initial evaluation.  
● “Evaluation” does not necessarily mean “test”. 
● Evaluation refers to a gathering of data: 

– Parent 
– Medical Provider 
– Teacher(s) 
– School Nurse 
– Counselor 

● Based on this information the team answers the three 
questions to determine eligibility.

How to evaluate for 504?

1. Does the student have a physical or mental 
impairment? 

2. Does the impairment effect one or more major life 
activities? 

3. Is the effect substantial? 

In order to be eligible for a 504 plan the student must: 
1 - have all three questions answered “YES”   and 
2 - accommodations are required to meet the student’s 
needs.

504 evaluation questions



● No medical diagnosis is required 
    BUT 
● If the team determines a medical assessment is 

necessary in order to determine if the student has 
a disability – then it must be done at no cost to 
the parent. (Parents may choose to use their own 
resources but if they can’t the school must pay)

Mental or Physical Impairment?
Mental or Physical Impairment?

It should be noted that students who qualify for 
special education services would also qualify 

for Section 504; 
However, a 504 Plan is not necessary because 
the Individualized Education Plan (IEP) must 

include the needed accommodations.

Need for Both IDEA and 504?

● Consider all life activity, not just “learning”  

● Example: A student with bone cancer – the 
impairment did not affect learning but affects 
his ability to walk, climb stairs, participate in 
PE, attend field trips and walk to school. Does 
this student qualify for a 504 Plan?

Major Life Activity
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List of Major Life Activities

Major life activities, as defined in the Section 504 regulations at 34 C.F.R. 104.3(j)(2)(ii), include 
functions such as caring for one's self, performing manual tasks, walking, seeing, hearing, 

speaking, breathing, learning, and working. This list is not exhaustive. Other functions can be 
major life activities for purposes of Section 504.  In the Amendments Act (see FAQ 1), Congress 
provided additional examples of general activities that are major life activities, including eating, 

sleeping, standing, lifting, bending, reading, concentrating, thinking, and communicating.  
Congress also provided a non-exhaustive list of examples of “major bodily functions” that are 
major life activities, such as the functions of the immune system, normal cell growth, digestive, 

bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and reproductive 
functions. 

● Shall be made without regard to the positive affects of 
mitigating measures such as: 
– Medication, medical supplies/equipment, prosthetics, 

hearing aides or cochlear implants, mobility devices, 
low vision devices (which do not include eyeglasses or 
contact lenses) 

– Use of assistive technology 
– Reasonable accommodations or auxiliary aides and 

services 
– Learned behavioral or adaptive neurological 

modifications

Mitigating Measures

❖ How would the student perform without the intervention/
accommodation (mitigating measure )? 

❖ If the answer is: the student would be substantially limited – 
then the student would be eligible for a 504 Accommodation 
Plan! 

❖ Example: Gwen has severe ADHD who performs well on 
medication with no problems at school. Without medication, 
Gwen gets into fights daily and cannot concentrate to do school 
work. Does she qualify?

Questions?



● Temporary Impairment – must have a 
substantial limitation for an extended period of 
time (6 months or more) in order to constitute a 
disability. 

● Impairments that are episodic or in remission 
constitute a disability if the condition would 
substantially impair a major life activity when 
active. Have a 504 Plan in place for when the 
condition is active.

Temporary

What is it? 

✓ A (written) plan that lists the necessary 
accommodations to minimize the impact of 
the impairment.  The goal is to level the 
playing field and grant equal access. 

✓ Accommodations, not modifications

Accommodation Plan

Who creates it? 

✓ The TEAM includes people knowledgeable of the 
student and their needs 

✓ Consider all school environments (bus, cafeteria, 
playground, field trips)

Plan Development



Who gets a copy? 
✓ Each teacher serving the student (don’t 

forget rotating classes) 
✓ Student, if able to understand and self-

advocate 
✓ Provide the necessary pieces of the plan to 

people that might encounter a situation 
where needed.

504 Plan Distribution

✓ Cumulative file - so it is sent along with other 
records when records are requested by 
another school 

✓ Teachers’ plan books (available to subs) 
✓ Confidentiality applies

Copies Continued

✓ Good practice is once a year  
✓ If the impairment changes significantly 
✓ If classes are changed or added that may 

have an impact on the Plan’s 
appropriateness/effectiveness 

✓ Before transitions (Elementary to middle 
school, middle school to High School) 

✓ When student moves in with existing plan

Updates



● Any student with a Health Care Plan may also 
qualify for a 504 plan. 

● They are entitled to a 504 evaluation. 
● The 504 Plan may state, “See Individual Health 

Care Plan”. (This will allow for changes on an 
“as needed” basis.)

Health Care Plans?

● Title II (2010 amendments) 
– School can ask only two questions: 

1)  Is the animal required because of a disability? 

      AND 

2)  What work or task is the animal trained to  perform?  

Service Animals

OHI



504 to IDEA? 

Worsening medical 
conditions lead to 
educational needs

Complete Evaluation 

Don’t go solely by 
disability label

Look at Educational 
Impact 

Does the disability effect 
learning?



Consider OHI Criteria 

Chronic or acute health condition  

Limited strength 
vitality 

alertness 

Needs special education and related 
services

504 Concerns

Student’s grades start to drop 

Student can no longer participate in 
classes 

Many absences 

Staff recommend alternative instruction

Data. 

More the better. 

Emphasize LRE 



Be Open 

To both 504/IDEA being 
considered 

Have necessary people 
in the room

Service Animals

DO NOT

Write a service animal 
into the IEP* 

*unless necessary for FAPE



Not all Dogs are Service Animals

Check to make sure: 

1) The animal is individually trained to work with the 
student* 

2) The training the animal receives directly relate to the 
disability 

*You cannot require documentation on the training of the animal 

Types of Assistance 

1. Soothing animals

Merely soothing a child is not a task 

Needs to recognize problems, and 
then help with nudging, barking, or 
removing the student  

Miniature Horses 

Consider the weight, size, and 
safety issue in the school



Wild Animals? 
 

Not necessarily a 
service animal

Specific Breed of Dog? 

No* 

*Cannot discriminate based on the breed, size, or weight

Needs to be under 
control 

School staff not responsible for 
providing or training a handler 

Needs to be tethered or harnessed 
(unless)



Educational Benefit 

Better than an aide? 

Even if the child is making 
progress?

Notice 

Debatable but a 
reasonable request

1. Train staff to handle dog 

2. Work with physicians to align calming 
functions with independence 

3. Allow service animals to attend 
school functions 



What If the student can’t 
handle the dog? 

Parents or a trained handler 
responsible, not the school

Purpose of Dogs 

Not a guard dog 

Non-violent protection

Dogs Bites Someone 

Handler responsible* 

*as long as not provoked



Dog Has Accident 

Handler responsible

Bus

What to do? 

1. Can be a denial of FAPE 

2. Fear of riding bus



Observe 

Before  
During 
After

Analyze the Environment 

Noise? 
Other students? 

Long trip? 

Teach
Appropriate manners 

Dealing with others 

Calm techniques 

Distractions 



Routines 

Beginning 
Middle 

End 
Time of day

LRE!! 

Parents 
Separate transportation 

General Ed Teachers



Keep Them Informed 

Most kids, most of the 
time

IEP 
 

Give them copies of the relevant sections of the 
IEP 

Full description of responsibilities 

Include teachers in IEP goals 

Ensure understanding of responsibilities

Encourage

Let teachers know they can ask for 
help 

Check with them 

Obstacles to implementation? 

Problems?



Support

Provide support for the teachers 

Aide? Para? 
Really implement strategies in 

the classroom with 26 other 
students?

Individual Health Plans

504 

Health Plan Not Enough 

Needs a 504



504 Development 

Not as intense as IDEA 

If only need is follow plan for 
administration of medication 

or emergency, say see 
attached health plan

Why? 
 

Procedural Safeguards 

Team-people 
knowledgeable about 

the student

Notice 

Develop 504 

Annually (or if changes)



Questions? 

Temporary or ongoing 

IDEA eligible? 

Small changes? 

Behavioral Data 
Collection

A lot of referrals 

Why? 
 

How much?



Data Based Decision 
Making 

Objective 
Observable 

Problem Areas 
Weird 

Crazy 

Lazy 

Strange

Identify the Behavioral 
Issue 

Clear Definition 

Out of control?



Plan Data Collection
Frequency 

Duration 

Latency 

Think of the audience? 

Collect Enough

Different cycles 

Different days 

Different times 

Different prompts

AT Evaluations



Consider 

Educational benefit? 
 Very wide range

Low tech 

Pencil grip 
fidget 

seat cushion 
Lights lower

AT=Evaluation 

Academics 
Social functions 
Motor functions 

Hearing 
Vision



Information 

Is more information 
necessary? 

 
Specialized area?

Document 

Discussion 
Alternatives 

Parents comments

Evaluate 

Two weeks later 

One month later



1 to 1 Aide?

Goal of School 

v.  
 

Goal of 1 to 1 aide

Elopement? 

Behaviors? 

Health concerns?



Conduct an FBA

Triggers 

Sensory issues 

Try Alternates

Decompression before stress 

Rearranging furniture 

Seat away from door 

Other Adults in the room

Increase Training

Blocking 

Discuss success with 
staff and parents



Fade! 

Two-three months 
reconvene IEP 

Take data as fade

Early Reading 

Dyslexia?

Focus on Early Reading



Demand for Dyslexia

Early Training

Transition Back to F2F 

Questions and Progress 
Monitoring 







1. Can the assessment be 
delivered remotely? 

2. Administer 

3. Share data with team 

4. Share data with parents 

5. How will data guide instruction? 



6. Computer/Internet? 

7. Any other information out there? 

8. How does the student compare to 
norms?  

9. Can norms even be used? 

10. Talk with parents about delivery of 
the PM 

11. Plan regular intervals 

12. Check the data 

13. Can you obtain answers from 
the PM? 

14. Work with the parents to 
schedule 

15. Use for instruction

16. Other areas? 

17. Other forms? 

18. Regression? 

19. IEP goals? 

20. Other changes?





For distance learning situations, what if a 
parent wants all special education services, but 

won’t bring kids to school, even for special 
education services; doesn’t follow through with 
planned Zoom sessions, and won’t return sent 

homework? 

We document all of that, but are we out of 
compliance?  



Info from Gen Ed Teachers 

* A statement about any forms filled out 

* The date the information was provided for the report 

* A list of the student’s strengths 

* A list of concerns you have as the student’s general education classroom teacher 

* A statement of how the student compares with the average students in the classroom 

* A statement describing anything out of the ordinary regarding this student’s class schedule or day 

* Any accommodations or modifications used that are helpful to the student 

* List of current grades 

Grade: 4 

Teacher: Mrs. Claudette Berman 

Date: September 24, 2021 

Student’s name: Griffin 

What are the student’s strengths?  

Positive self-image 

Always participates in class 

Will ask questions when he is unsure 

Exhibits friendly behaviors  

What are your areas of greatest concern? 

Not always focused while working independently 

At least one grade level below in reading 

Difficulty understanding and solving math facts and concepts 

Difficulty following written and oral directions (i.e., does better in a one-on-one situation where steps and procedures and directions can 



How does this student compare with the average students (same-age peers) in your classroom? 

Average in work completion, overall behavior, behavior in halls, and aggression 

Above average with behavior in structured groups 

Below average in reading, math, spelling, writing, work accuracy, following directions and behavior in unstructured groups 

Grades: Failing in all academic areas 

Factors affecting class schedule or day: Receives ESL (English as a second language) instruction during math and 

for a limited amount of time in language arts. 

Accommodations or modifications that are helpful to the student: Benefits from his tests and assignments 

being read aloud as well as being given extra time to complete assignments and tests. 

The How of Progress 
Monitoring  

HOW  

The IEP team might ask itself these three questions:  

How will the child’s progress be measured?  

When will the child’s progress be measured? 
  

How well will the child need to perform in order to achieve his 
or her stated IEP goals (and, for some children, benchmarks or 
objectives)?  

Must provide progress monitoring report on the same 
schedule as all general education students (interim report, 
report card, etc.)  



How  

Conducted frequently and provides an easy and 
quick method for gathering student performance 
data on important, grade-level skills/content.  

Analysis of student progress (performance 
across time) in order to modify instructional 
programs when needed and/or adjust student 
goals upward  

Comparison of data to individual student or to 
students in the teacher’s classroom, in the 
child’s school, or in the school district  

Trauma and Education 
• Difficulty with Memory 

• Reduced cognitive capacity 

• Sleep disturbance 

• Language delays 

• Impulsive actions 

• Need for attention 

• Withdrawal 

• Attachment difficulties  

• Poor peer relationships 

School Performance and Trauma 
•2.5 times more likely to fail a grade 
•More receptive language difficulties 
•More expressive language difficulties 
•Suspended more often 
•Expelled more often 
•Have lower scores on standardized achievement tests 
•More eligible for special education and related 

services 



Think Differently About 
Students

 Current Model: 
 What’s wrong with you? 

 New Model: 
What happened?

Never Know
• The trauma may never be identified 
• The history is unknown 
• Classmates may be traumatized 
• They may not know 
 

Focus on the WHOLE School!!
• What are the issue(s) in your school? 

• What are the issue(s) in your town? 

• Train all staff to support students and identify behaviors 

• Classroom teachers need to ensure safety, trust, and security 

• Continue use of data 

 More on this later: 
ALL BEHAVIOR IS COMMUNICATION!!!



Basics
•Food 

•Clothing 

•Sleep 

•Warmth 

•Security 

•Safety 

•Relationships  

•Friends

Teacher Roles
 Safety! 

 Autonomy 

 Choice 

 Control 

Reflect
 K-12 Teachers 
 Safety 

 Security 

 Nurturing



Safety
 1) Reduce bullying! 

 2) Clear, consistent rules 

 3) Predictable structure  

 4) Daily schedule 

 5) Check the classroom

Relationships
 Trust! 

 Security 

  
Safety 

 Consistency  

 Not just school conversations 
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Responsive Teacher Behaviors
1. Creates and/or maintains consistent daily routines for the classroom.   
2. Tells children when something out of the ordinary is going to occur.  
3. Offers children developmentally appropriate choices. 
4. Anticipates difficult periods and transitions and offers extra support during these 

times.  
5. Uses techniques to support children’s self-regulation.   
6. Helps students manage their feelings during intense emotional moments by 

remaining composed and offering empathy and support.   
7. Is appropriately nurturing and affectionate.   
8. Uses positive guidance and supportive interventions to help all children  
9. Goals for achievement of students affected by traumatic experiences are 

consistent with the rest of the class. 



Teacher Reported Behaviors
• Impulsive behaviors 

• Cutting in line 

• Pushing, shoving peers 

• Inappropriate Language  

• Property destruction 

• Disturbing/disrupting the classroom 

• Poor academic progress 

• Difficulty with transitions 

• Eating and sleeping problems 

• Difficult peer relationships  

• Class clown 

• Totally withdrawn

What do we diagnosis?
•Learning disabilities 
•Emotional and/or behavior disorders 
•Attention Deficit Hyperactivity Disorder 
•Oppositional Defiant Disorder 
•Obsessive Compulsive Disorder 
•Autism spectrum  (high functioning) 
•Post Traumatic Stress Disorder 
•Reactive Attachment Disorder 
•Grieving 



Avoid Blaming the Child
• Don’t take challenging behaviors personally, it’s about what 

works for the child.  

• This may not always be easy to do  

“It’s never the student’s fault.” 
(they are just doing what they know how to do) 

“The organism is never wrong” 
      B.F. Skinner 
“The student is never wrong” 
      Ogden Lindsley

Clarifying Why We Do  
What We Do to Manage Behavior:

• There is no value in blaming anyone (student, 
staff, parents, etc.) 

– Challenging behavior is often inadvertently the 
result of what we do to stop problem behavior 

• Teachers and parents do what we do because it 
immediately works to stop or lessen problem 
behavior. Reinforcement works both ways. 

• Identify patterns so they can be changed 

 



Critical Considerations Regarding 
Problem Behavior

• Your reinforcement should be cooperative 
responses and student progress 

– NOT ending behavior quickly 
– Short term gain = long term pain 

• Problem Behavior = Skill Deficits 
– They don’t “know better” 

• Deliberately target cooperation and 
REINFORCE it!
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Shift from asking, “How do I get the 
student to behave?” or “How can I get 
the student to stop ____?” to “What is 
causing this behavior and how can we 
mitigate that?” or “What skills does the 
child need to succeed?”

Two Case Studies 
Eli 

Elem-3rd grade 
Autism 

Some language issues 
Toileting 

Independent work 
Following directions 

Virtual since August, now back in school 



Jonas 

9th grade 
LD 

Reading 
Hybrid 

David Bateman, PhD 
 

Twitter: SpedLawBlog


