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The Role of the IEP 

• “The IEP is the central part of 
this Act as we wrote it and 
intended it to be carried out.” 

Senator Robert T. Stafford, 1978 
 



The IEP’s Promise 
The IEP is the instrument developed to ensure 
FAPE 

– The IEP must be reasonably calculated to provide 
meaningful educational benefit 
 

• There are similarities to contractual obligations  
– LEA promises to provide certain services & good 

faith efforts, but it is not a guarantee of success 



Why Avoiding IEP  
Errors is Important 

• A student’s IEP is the blueprint of his or her free 
appropriate public education (FAPE) 
 

• A procedurally and substantively IEP  ensures 
that a student receives an education that confers 
meaningful educational benefit 
 

•  Thus a procedurally and substantively IEP  
ensures that a school district will provide FAPE 
 



Four Components  
of the IEP Process 

• Assessment 
• Programming 
• Monitoring Progress 
• Placement** 
 
* Usually part of the IEP process, but does not have to be 

 



Free Appropriate  
Public Education 

• Special education and related services 
Provided at public expense 

Meet state educational agency standards 
Provided in conformity with the Individualized 

Education Program (IEP) 



The Rowley Standard  
& IEPs 

• Has the school district complied with 
the procedures set forth in the 
IDEA? 

 
• Was the resulting IEP reasonably 

calculated to enable the student to 
receive educational benefit? 



Procedural Requirements 

• Know what the IDEA requires and fulfill 
those requirements 

• Four categories of procedures 
① Full & meaningful parental involvement 
② Identification & evaluation 
③ IEP development 
④ Placement determination 



When a Procedural Error  
is a Denial of FAPE 

• A procedural error is only a denial of FAPE 
(and violation of IDEA) when the infractions: 
– Impeded the student’s right to a FAPE 
– Impeded the parents’ right to meaningful 

involvement 
– Caused a deprivation of educational benefit 

– 20 U.S.C. § 115(f)(3)(E)(ii) 



The Top Procedural Errors 

• Failing to obtain parental consent 
• Failing to ensure parents’ meaningful 

participation in the IEP process 
• Improper IEP team membership 

• Predetermining IEP services & placement 
• Failing to ensure a continuum of alternative 

placements 
• Failing to address transition needs & services 

 
 

 



Error #1:  Failing to 
Obtain Parental Consent* 

 

* Consent always means “informed” consent-2006 IDEA Regulations  



Document Attempts  
to Obtain Consent 

• Districts must show they made “reasonable efforts” 
to obtain parent’s informed consent 

• Keep records of all attempts to contact parents 
– Detailed record of telephone calls made or attempted & 

results 
– Copies of correspondence mailed and any responses 

received 
– Detailed records of visits made to the parents home or 

place of employment 



Strategies to Ensure  
Compliance 

• All information for which consent is sought is fully 
described in written form or through discussion 
(preferably both) 

• Document all efforts to obtain consent 
• If there are disputed or misunderstood issues 

involving informed consent, discuss them at the IEP 
meeting 

• Ensure that parents understand that consent can 
be revoked 
 
 
 



Error #2:  Failing to ensure 
parents meaningful 

participation in the IEP 
process 

 



Parental Participation  
in Meetings 

 • Parental participation in the special 
education decision-making process is so 
important that  it is one of two procedural 
grounds for finding that an LEA has 
denied a student a free appropriate 
public education (IDEA Regulations, 34 C.F.R. § 
300.513(a)(2)). 



Parent Participation:   
A Key Procedural Safeguard of the 

IDEA 
• School district personnel must cooperate 

with and strongly encourage participation by 
a student’s parents in the development of the 
student’s IEP 

 
•  Parents are expected to be equal 

participants along with school personnel in 
developing, reviewing, and revising the IEP 



It is essential that districts not 
only provide parents with an 

opportunity to participate in the 
IEP process, but their 
participation must be 

“meaningful”  (Lake, 2007) 



“Meaningful Participation” 

• Parent input is based on an understanding 
what will be discussed at the IEP meeting, 
what is going on during the meeting, and 
what is or will be proposed. 
 

• The opinions and suggestions made by a 
student’s parents are given serious 
consideration by the IEP team 



Parents Role in the IEP 
Process 

• One or both of a child’s parents should be 
present at a child’s IEP meeting (unless 
documented efforts at securing parent 
involvement have been unsuccessful) 

• Parents must be notified early enough to 
ensure they have an opportunity to attend 

• The IEP meeting must be scheduled at a 
mutually agreed-on time and place 



Proceeding Without  
Parents 

• A meeting may be held without a student’s 
parents but only when the LEA is unable to 
convince the parent to attend 
 

• In such situations, the LEA must keep a 
record of its attempts to arrange a mutually 
agreed upon time and place 



Strategies to  
Ensure Compliance 

• Be flexible in scheduling meetings  
• Encourage parental participation  
• Keep careful written notes at the IEP meeting, 

including parental contributions & team’s 
consideration-Review with parents at end of 
meeting 

• If an IEP team elects to meet without parents in 
attendance be ready to defend the action with 
thorough documentation 
 
 
 
 



Error #3:  Improper 
IEP team membership     



“An IEP prepared by an 
invalidly composed IEP team is a 

nullity.” 
 

Board of Ed of Monroe-Woodbury SD, 31 IDELR 121 (SEA 
NY 1999) 



Participants  
• Parents 

• A representative of agency 
• General education teacher “of such child” 
• Special education teacher “of such child” 
• Person knowledgeable about evaluation 
• Others at request of IEP participants* 

• Whenever appropriate, the child 



Excusing IEP  
Team Members 

• Excusal of IEP team members is allowable if  
– (a) the LEA and parents agree that the 

member’s attendance is not required because the 
area is not being discussed or modified or  

– (b) the member’s area is being discussed, but the 
member submits a written report prior to the 
meeting 
• Parents must give “informed” consent to excusal 

 

 



Strategies to  
Ensure Compliance 

• Allow parents to bring persons who have 
knowledge or special expertise regarding their 
child 

• Include related service providers and other 
who will be involve in a child’s programming 

• Avoid routine use of the excusal process 
• When transition services are discussed ensure 

that the student is on the IEP team 
 



Error #5:  
Predetermining IEP 
services & placement 

 



Predetermination 
A student’s placement or program is decided 
prior to the IEP meeting and without parental 
participation 
Excluded parents from the placement decision 
may constitute a denial of free appropriate public 
education (FAPE) 
Definitive statements about a student’s 
placement (e.g., “We always...”; “We never...”)  
made before or during the meeting could 
constitute predetermination  



Draft IEPs are Ok but... 
Prepare but don’t predetermine; informal, or 
preparatory activities are not meetings 

 
“School officials must come to the IEP table with 
an open mind. But this does not mean that they 
should come…with a blank mind” (Doyle v. Arlington, 1992) 

 
The IEP team may develop a draft IEP but this 
could increase the risk of predetermination unless 
certain precautions are taken 



Error #6:  Failing to 
address transition needs 

& services 
 



Strategies for Compliance 

• Begin the transition planning process with the 1st 
IEP after a student turns 13 years old 

• Include the student in transition planning 
• Identify the student’s post-school goals using age-

appropriate transition assessments 
• Inform parents about the goals of transition 

planning and their essential role 
• Discuss and document transition planning 

• Beware generic transition plans!! 
 
 



Substantive  
Requirements 

• The second prong of the Rowley test 
question relates to the substantive content 
of the IEP 

 
• The IEP must confer educational benefit 

 
• Educational benefit can only be determined 

on a case-by-case basis 



What is Meaningful  
Educational Benefit? 

• Special education programs do not need to confer 
maximum educational benefit 

• Special education programs do not need to 
delivers the “best possible education” 

• Neither is a special education program that 
produces minimal or trivial benefit 

• Benefit can be determined by ensuring that goals 
are meaningful and assessing students’ progress 
toward their IEP goals  



Top Substantive  Errors 
• Failing to address problem behavior (or the 

other 5 factors) 
• Failing to link assessment, goals & 

programming 
• Failing to write measurable annual goals 

• Failing to develop educationally meaningful 
programming 

• Failing to collect data to show progress 



   Error #7:  Failing to 
address problem behavior 

(or the other 5 factors) 



5 “special factors” 

• Behavior 
• Limited English Proficiency 
• Blind/Visually Impaired 
• Deaf/Hearing Impaired 
• Assistive Technology 

 
 



Strategies for Compliance 
• Ensure that the IEP team specifically reviews the five 

special factors as part of the IEP process, with parental 
input  
 

• Ensure the IEP team , in the case of a student whose 
behavior impedes learning, consider positive behavioral 
supports & strategies to address that behavior 
 

• The IEP should include a member with behavioral 
expertise, assistive technology expertise, etc. 



Error #8:  Failing to link 
assessment, goals & 

programming 
 



Assessment:  Questions 
Who should receive special education 

services? 
Eligibility & classification decisions 

What instructional services will be provided? 
Assessment must lead directly to instructional 

programming 
How effective are the special education 

services? 
Progress monitoring 



Assessment CAUTIONS 
Too often the IEP team focuses on tests to 

determine eligibility without doing 
assessments that relate meaningfully to 
instruction 

Parents must be included in the assessment 
process  

Request assessments that you believe are 
important (for goals & related services) 



Kirby v. Cabell County Board of 
Education (46 IDELR § 156 S.D. W. VA 

2006) 
• If the IEP fails to assess the ‘child’s present levels of 

academic achievement and functional performance’ 
the IEP does not comply with [IDEA]. This 
deficiency goes to the heart of the IEP; the child’s 
level of academic achievement and functional 
performance is the foundation on which the IEP must 
be built. Without a clear identification of present 
levels, the IEP team cannot set measurable goals, 
evaluate student progress or determine needed 
educational services (p. 694). 

 



APPENDIX C  
IDEA REGULATIONS (1997) 

• “There should be a direct relationship between 
the present levels of performance and the other 
components of the IEP.  Thus, if the statement 
describes a problem with the child’s reading level 
and points to a deficiency in reading skills, the 
problem should be addressed under both (1) goals 
and (2) specific special education and related 
services provided to the child.” (Question 36) 
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Strategies for Compliance 

Fully inform parents about assessments that were 
conducted and get their written consent 
 

 Involve a student’s parents in the assessment 
process  
 

Ensured that the assessments instructionally 
relevant (the results inform programming decisions)? 
 

Ensure that all needs identified in the assessment 
are addressed in the annual goals & services. 

 



   Error #9:  Failing to 
develop  

measurable annual goals 



Purpose of Goals 

• The purpose of a measurable annual 
goals is to estimate what a student 
may accomplish in a year’s time and 
then to evaluate the success of a 
student’s special education program. 
 



Characteristics of Goals 

The essential characteristics of IEP goals are 
that they must be measurable and be measured 
 

 If a goal is not measurable it violates the IDEA 
and may result in the denial of FAPE (Bateman 
& Herr, 2006) 
 

 If a goal is not measured that violates the IDEA 
and may result in the denial of FAPE (Bateman 
& Herr, 2006) 
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Rio Rancho Pub. Schools 
40 IDELR 140 (SEA N.M. 2003  

• The student’s annual goals and objectives in each 
IEP simply do not contain objective criteria which 
permit measurement of Student’s progress. . . . A 
goal of ‘increasing’ reading comprehension skills or 
‘improving decoding skills’ is not a measurable goal . 
. . . Even if [present levels of performance] were 
clearly stated, an open-ended statement that 
Student will ‘improve’ does not meet the 
requirement . . . for a ‘measurable’ goal (p.563) 



Strategies for Compliance 
• Goals must be linked to the assessment and PLAAFP 

 
• Goals must be specific, clear, & measurable 

 
• The goal section of the IEP must contain information on 

how the student’s progress will be measured 
 

• The goal section must contain of the IEP information on 
how progress will be communicated to the student’s parents 
 

• The student’s progress toward the goals must be 
measured 
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Error #10:  Failing to 
develop educationally 

meaningful programming 



Programming  
Requirements 

Special education programming consists of: 
Special education services 
Related services 
Supplementary services 
Program modifications 

Special education services must be based on “peer-
reviewed research” 

The program must be designed to confer 
“meaningful educational benefit” 



Strategies for Compliance 
Programming decisions individualized, based on the 

needs of the student and not the availability of 
services 

 
Goals must be based on meaningful assessments 

and be ambitious  
 

Services in the IEP must be based on peer-
reviewed research 
 

All necessary services in the IEP must be delivered 
as specified   
 
 



   Error #11:  Failing to 
collect data on student 

progress 



Legal Requirements 

• Measure a student’s progress toward 
his/her goal frequently & systematically  

• Report a student’s progress to his/her 
parents (reporting schedule) 

• Revising the special education program if 
a student is not making progress 

• Continue to monitor progress 
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Escambia County  
Public School System, 42 IDELR 248 

(SEA NY 2004) 

• “Periodic review of progress on the goals and 
objectives provides the disabled student’s 
teacher with supportive data needed to make 
a determination of the success of the 
intervention…” (p. 248).  



Caution:  
Teacher Observation 

• “Although subjective teacher observation 

provides valuable information, teacher 

observation is not an adequate method of 

monitoring student progress.” 

• “Without supporting data, teacher observation 

is opinion which cannot be verified.” 

• Board of Education of the Rhinebeck Central 

School District (39 IDELR 148, 2003) 
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Caution:  
Misuse of Percentages 

• Annual goals that contain percentage of 
accuracy is not helpful where the IEP fails 
to define a starting point, an ending point, 
or the curriculum in which student will 
achieve 80 to 85% accuracy (Rio Rancho 
Public Schools, 2003, p. 563)  

• In other words, percentages, by themselves, 
are meaningless 
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Strategies for Compliance 

• Include the method of monitoring progress and the 
schedule/format for reporting in the IEP 
 

• Measure student progress  
 

• Report student progress  
 

• Collect real data (numbers not words) 
 

• Make program adjustments if needed 
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   Avoiding the 
Potholes… 



Understand Procedural & 
Substantive Requirements 

• Know what the law requires  
• Keep current on legal developments 
• Provide professional development 

activities on the IDEA’s requirement 
for teachers & administrators 



Ensure Meaningful  
Parental Participation 

“The IDEA expressly contemplates that 
parents will act as advocates for their 

children at every stage” (of the special 
education process). 

 
Maroni v. Pemi-Baker Regional School District, 1st Cir. 2003 



Develop 
Measurable Annual Goals 

The demand for increased accountability 
is reshaping general and special 

education.  Educators are expected to 
monitor their student’s progress 

frequently and use that information to 
improve instruction. 

                      Kosnitsky, 2008 

 



Monitor Student Progress 

“Progress monitoring is a scientifically 
based practice that is used to assess 

students' academic and functional 
performance and evaluate the 
effectiveness of instruction.” 

OSEP Center on Progress Monitoring 



Thank you!!!! 


